
 
 

Agenda 
 

Extraordinary Planning Committee Meeting 
 
Date: Tuesday, 26 November 2024 
Time 7.00 pm 
Venue: Council Chamber, Swale House, East Street, Sittingbourne, ME10 3HT 
 
Membership: 
 
Councillors Mike Baldock (Chair), Andy Booth, Hayden Brawn, Simon Clark, Kieran Golding, 
James Hunt, Elliott Jayes (Vice-Chair), Peter Marchington, Claire Martin, Ben J Martin, 
Richard Palmer, Julien Speed, Paul Stephen, Terry Thompson, Karen Watson, 
Tony Winckless and one vacancy. 
 
Quorum = 6 

 
  Pages 

Recording and Privacy Notice 
Swale Borough Council is committed to protecting the security of your personal 
information. As data controller we process data in accordance with the Data 
Protection Act 2018 and the UK General Data Protection Regulation. 
 
This meeting may be recorded. The recording will be retained in accordance 
with the Council’s data retention policy and may be published on the Council’s 
website. By entering the chamber and by speaking at a meeting, whether in 
person or online, you are consenting to being recorded and to the recording 
being published. 
 
When joining a meeting online, your username will be visible to others in 
attendance. In joining the meeting you are consenting to us processing your 
username. You may use a pseudonym as your username but the use of an 
inappropriate name may lead to removal from the meeting. 
 
If you have any questions about how we look after your personal information or 
your rights under the legislation, please email 
dataprotectionofficer@swale.gov.uk.  
 

 

1.   Emergency Evacuation Procedure 
 
Visitors and members of the public who are unfamiliar with the building 

and procedures are advised that:  

(a) The fire alarm is a continuous loud ringing. In the event that a fire 
drill is planned during the meeting, the Chair will advise of this. 

(b) Exit routes from the chamber are located on each side of the room, 
one directly to a fire escape, the other to the stairs opposite the 
lifts. 

(c) In the event of the alarm sounding, leave the building via the 

 

Public Document Pack

mailto:dataprotectionofficer@swale.gov.uk


 

nearest safe exit and gather at the assembly point on the far side of 
the car park. Do not leave the assembly point or re-enter the 
building until advised to do so. Do not use the lifts.  

(d) Anyone unable to use the stairs should make themselves known 
during this agenda item. 

 
2.   Apologies for Absence 

 

 

3.   Declarations of Interest 
 
Councillors should not act or take decisions in order to gain financial or 

other material benefits for themselves, their families or friends.  

 

The Chair will ask Members if they have any disclosable pecuniary 

interests (DPIs) or disclosable non-pecuniary interests (DNPIs) to 

declare in respect of items on the agenda. Members with a DPI in an 

item must leave the room for that item and may not participate in the 

debate or vote.   

 

Aside from disclosable interests, where a fair-minded and informed 

observer would think there was a real possibility that a Member might be 

biased or predetermined on an item, the Member should declare this 

and leave the room while that item is considered.  

 

Members who are in any doubt about interests, bias or predetermination 

should contact the monitoring officer for advice prior to the meeting. 

 

 

Part B reports for the Planning Committee to decide 
The Council operates a scheme of public speaking at meetings of the Planning 
Committee. All applications on which the public has registered to speak will be 
taken first. Requests to speak at the meeting must be registered with 
Democratic Services (democraticservices@swale.gov.uk or call 01795 417328) 
by noon on Monday 25 November 2024. 
 

5 - 8 

4.   2.1 - 22/502132/ADV Christine House, London Road, Upchurch 
 

9 - 18 

5.   2.2 - 24/500439/HYBRID Land adjacent to Halke Cottage, Faversham 
 

19 - 46 

6.   2.3 - 24/502460/FULL 34 Key Street, Sittingbourne 
 

47 - 54 

7.   2.4 - 24/502378/FULL - 34 Key Street, Sittingbourne 
 

55 - 64 

8.   Part 5 applications 
 
Decisions by County Council and Secretary of State, reported for 
information. 
 

65 - 98 

 

Issued on Monday, 18 November 2024 
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The reports included in Part I of this agenda can be made available 
in alternative formats. For further information about this service, or to 
arrange for special facilities to be provided at the meeting, please 
contact democraticservices@swale.gov.uk. To find out more 
about the work of this meeting, please visit www.swale.gov.uk 
 
 
 
Chief Executive, Swale Borough Council, 
Swale House, East Street, Sittingbourne, Kent, ME10 3HT 
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SWALE BOROUGH COUNCIL 

 

 

PLANNING SERVICES 

 

 

 

Planning Items to be submitted to the Planning Committee 
 

26th November 2024 

 

Standard Index to Contents 

 
DEFERRED ITEMS Items shown in previous Minutes as being deferred from that 

meeting may be considered at this meeting 
 
PART 1  Reports to be considered in public session not included elsewhere 

on this Agenda 
 
PART 2  Applications for which permission is recommended 
 
PART 3  Applications for which refusal is recommended 
 
PART 4 Swale Borough Council’s own development; observation on 

County Council’s development; observations on development in 
other districts or by Statutory Undertakers and by Government 
Departments; and recommendations to the County Council on 
‘County Matter’ applications. 

 
PART 5  Decisions by County Council and the Secretary of State on appeal, 

reported for information 
 
PART 6  Reports containing “Exempt Information” during the consideration 

of which it is anticipated that the press and public will be excluded 
      

 
 
ABBREVIATIONS: commonly used in this Agenda 
 
CDA  Crime and Disorder Act 1998 
 
GPDO The Town and Country Planning (General Permitted Development) (England) 

Order 2015 
 
HRA Human Rights Act 1998 
 
SBLP Swale Borough Local Plan 2017 
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INDEX OF ITEMS FOR PLANNING COMMITTEE – 26th November 2024 
 

• Minutes of last Planning Committee Meeting 

• Deferred Items 

• Minutes of any Working Party Meetings  
 
 
PART 2 
 

 
2.1 22/502132/ADV UPCHURCH Christine House London Road 
 
2.2 24/500439/HYBRID FAVERSHAM Land adjacent to Halke Cottage 
 
2.3 24/502460/FULL SITTINGBOURNE 34 Key Street Sittingbourne  
 
2.4 24/502378/FULL SITTINGBOURNE 34 Key Street Sittingbourne 
 
 
PART 5 
 
 
5.1  24/500669/FULL SITTINGBOURNE  8 Edynham Close  
 
5.2  23/502901/FULL QUEENBOROUGH 73-74 High Street  
 
5.3  23/505202/FULL SITTINGBOURNE Land Rear of 17 Station Street  
 
5.4  22/500388/OUT MINSTER  Land Rear of 98A Scocles Road  
 
5.5  23/503739/FULL FAVERSHAM 102 Athelstan Road 
  
5.6  23/502500/FULL &  FAVERSHAM  Faversham War Memorial 
       23/502054/LDC                                                   
 
5.7  23/505029/FULL EASTLING Orchard View Eastling Road  
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Report to Planning Committee 26th November 2024  Item 2.1 
 

PLANNING COMMITTEE – 26th NOVEMBER 2024 
  PART 2 
Report of the Head of Planning 
 
PART 2 
 
Applications for which PERMISSION is recommended 
 

2.1 REFERENCE NO  22/502132/ADV 
PROPOSAL  
Advertisement Consent for internally illuminated fascia signage and internally 
illuminated totem signage. 
SITE LOCATION 
Christine House London Road Upchurch Kent ME8 8PT   
RECOMMENDATION  
Delegate to the Head of Planning to grant advertisement consent subject to 
appropriate safeguarding conditions as set out in the report, with further delegation 
to the Head of Planning to negotiate the precise wording of conditions, including 
adding or amending such conditions as may be consequently necessary and 
appropriate. 
 

APPLICATION TYPE Advertisement 

REASON FOR REFERRAL TO COMMITTEE 
The objection from Hartlip Parish Council is contrary to the Officer recommendation.  
CASE OFFICER Guy Martin 

WARD Bobbing, Iwade 
and Lower Halstow 
Ward 

PARISH/TOWN 
COUNCIL 
Upchurch Parish Council 

APPLICANT Solid Rock 
Holding Ltd 
 
AGENT Puffin Design Ltd 
 

DATE REGISTERED 
03.05.22 

TARGET DATE 
26.07.22 

BACKGROUND PAPERS AND INFORMATION:  
 
Documents referenced in report are as follows: - 
 
All drawings submitted: 
1025_LOC_L001 Site Location Plan (uploaded 27.04.22) 
1025_SITE_L001 Existing Site Layout Plan (uploaded 27.04.22) 
1025_ELEV_L001 Existing External Elevations (uploaded 27.04.22) 
1025_ELEV_L002 Proposed External Elevations (uploaded 27.04.22) 
1025_LOC-LOO3 Proposed External Elevations Coloured (uploaded 27.04.22) 
1025_ELEV_L004B Proposed Signage Details (uploaded 02.04.24) 
1025_ELEV_LOO5A Photographs  (uploaded 02.04.24) 
1025-SITE_L002A Proposed Site Layout (uploaded 02.04.24) 
Additional Information (uploaded 02.04.24) 
 
The full suite of documents submitted pursuant to the above application are 
available via the link below: - 
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1. SITE LOCATION AND DESCRIPTION 
 
1.1 The site is located in the countryside with a commercial building sited upon it and 

sits within a cluster of commercial development along the A2, London Road. To 

the east and west of the site lies separate car dealerships, both of which possess 

a commercial character with a number of signs and advertisements, larger 

footprint buildings and substantial hardstanding areas to the front. Highway 

signage, telegraph poles and lighting columns are all within close proximity of the 

application site. 

 
2. PLANNING HISTORY  

 

2.1 20/503637/FULL: Application approved on 07.04.2021 for Change of use of auto 
showroom and workshop (Sui generis) to a banqueting hall, with food processing 
and distribution (Class D2 and B2), including the creation of a mezzanine floor 
and alterations to fenestration. Change of use of 2no. residential bungalows (C3) 
to guest accommodation (C1) associated with the banqueting hall, including the 
erection of a single storey rear extension and loft conversion, including 2no. rear 
dormers and installation of 4no. rooflights to front. Erection of a wedding gazebo 
to rear of bungalows. 

 
2.2 19/504657/FULL: Planning permission refused on 14.02.2020 and then later 

allowed on appeal on 28.04.2021 for Change of use of auto showroom and 
workshop (Sui Generis) to a banqueting hall, including food processing and 
distribution (Class D2 and B2), including the creation of a mezzanine floor and 
alterations to fenestration. (Resubmission of 19/503293/FULL). 

 
2.3 19/503293/FULL: Application refused on 11.09.2019 for Change of use of auto 

showroom and workshop (Sui Generis) to a banqueting hall, including food 
processing and distribution (Class D2 and B2), including the creation of a 
mezzanine floor and alterations to fenestration. 

 
2.4 SW/06/0176: Advertisement consent permitted on 06.04.2006 for 1 internally  

illuminated fascia sign, 4 non-illuminated 'customer parking' signs, 1 non-
illuminated 'test drive' sign and 1 non-illuminated 'entrance' panel and refused on 
06.04.2006 for 1 internally illuminated totem sign (split decision). 

 
2.5 SW/04/0600: Planning permission granted on 08.07.2004 for Extension to 

workshop and parts department. 
 
2.6 SW/04/0404: Advertisement consent permitted on 25.05.2004 for four internally 

illuminated signs and 3 non illuminated signs to external areas. 
 
 

https://pa.midkent.gov.uk/online-
applications/applicationDetails.do?activeTab=documents&keyVal=RAZW6UTYG5
W00  
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3. PROPOSED DEVELOPMENT 
 

3.1 This application seeks advertisement consent for three internally illuminated 
fascia signs and one internally illuminated totem sign. The detailed design and 
size of the signs is described below:- 

 
- Fascia Sign (1) – Static internally illuminated aluminium fascia sign with the 

wording 'BeulahB Lounge'. Measuring 0.915m high with a width of 6.7m and 
a depth of 0.08m, located 3.73m above the ground on the northern elevation 
of the building illuminated to 495 cd/m². The advertisement comprises of an 
aluminium sign case with Perspex backed lettering. The text and background 
will comprise of white letters on an aubergine coloured background. 

 

- Fascia Sign (2) – Static internally illuminated aluminium fascia sign with the 
wording ‘Christine House’. Measuring 1.04m high x 1.93m wide and a depth 
of 0.08m, located 2.04m above the ground, illuminated to 495 cd/m² and 
located on the northern-western elevation of the building. The text and 
background will comprise of white letters on an aubergine coloured 
background. 

 

- Fascia Sign (3) – Static internally illuminated aluminium fascia sign with the 
wording ‘BeulahB Suite’. Measuring 0.915m high x 5.85m wide with a depth 
of 0.08m, located 3.7m above the ground, illuminated to 495 cd/m² on the 
northern elevation of the building. The materials comprise of an aluminium 
sign case with Perspex lettering. The text and background will comprise of 
white letters on an aubergine coloured background. 

 

- Totem Sign (4) – Static internally illuminated aluminium totem sign to 
495cd/m² illumination, with the wording ‘Christine House’. Measuring 1.45m 
high with a width of 1.4m and a depth of 0.16m with the base of the 
advertisement 3.69m above ground level. The sign comprises of an 
aluminium case with Perspex lettering. The text and background will comprise 
of white letters on an aubergine coloured background. The sign would be 
located adjacent to the vehicular entrance to the site set back 7m from 
London Road. 

 
4. CONSULTATION 

 
4.1 Two rounds of consultation have been undertaken, during which letters were sent 

to neighbouring occupiers and a notice was displayed at the application site. Full 
details of representations are available online. 
 

4.2 No representations were received from neighbours. 
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4.3 In response to the first round of consultation Upchurch Parish Council objected 
to the application on the following grounds: 
 

Comment Report reference 
Would be disappointed if there is harmful 
illumination in this countryside gap; 
harmful illumination should be avoided at 
all costs and there should be no 
illumination outside of trading hours. 

See paragraphs 7.6 – 7.8  

 
 

4.4 Hartlip Parish Council objected to the application on the following grounds:  - 
 

Comment Report reference 
Illumination in the countryside should be 
avoided at all costs and certainly should 
not be permitted outside working hours. 

See paragraphs 7.6 – 7.8 

 
4.5  In response to the second round of consultation Upchurch Parish Council 

responded setting out that they wished to withdraw their objection as a result of 
information regarding changes to lighting times; the positioning of the lights; light 
levels; and information regarding a nearby appeal. 

 
4.6   In response to the second round of consultation, Hartlip Parish Council confirmed 

that their original objection as set out under paragraph 4.4 remains as their 
position. 

 
5.0    REPRESENTATIONS  

 
5.1 Mid-Kent Environmental Health – No objection provided that a condition 

ensures that the signs do not flash and the illumination levels within PLG05 are 
not exceeded. 

 
5.2 KCC Highways – No objection subject to a condition requiring no flashing 

signage and that the luminance does not exceed the requirements of the 
Institution of Lighting Professionals ‘Professional Lighting Guide 05: The 
Brightness of Illuminated Advertisements'. 

 
5.3 National Highways – No objections. 
 
6.0    DEVELOPMENT PLAN POLICIES  

 
6.1 Bearing Fruits 2031: The Swale Borough Council Local Plan 2017  

 
CP4 Requiring good design 
DM14 General development criteria 
DM15 New shopfronts, signs and advertisements 
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6.2    Supplementary Planning Guidance SPG: 

The Design of Shopfronts, Signs and Advertisements SPG 

 
7.0 ASSESSMENT 

 

7.1 This application is reported to the Committee because Hartlip Parish Council 
have objected to the proposal. As this is an application for advertisement 
consent, as set out in the Advertisement Regulations the only matters for 
consideration are as follows:  

 
• Amenity  
• Public safety   
 

Impacts on Amenities 
 

7.2 Policy DM15 of the Swale Borough Local Plan and the Design of Shopfronts, 
Signs and Advertisements SPG seek to ensure that advertisements respond 
positively to the character of a locality and minimise harm to amenity. Policy 
DM15 and the SPG advise that such development should respect the character 
of the surrounding area and should not be excessive in quantity. 

 

7.3  The SPG also states that the Borough Council will not normally permit 
advertisements outside town centres, particularly in sensitive areas such as 
residential areas and open countryside. 

 
7.4 Although the site lies in the countryside, the application site is comprised of a 

commercial use and is surrounded by other active business premises. Three 

out of the four proposed signs would be situated on the building itself (known as 

Christine House) set back from the road by 24 metres. Given the size of the 

building, which amounts to a total floor area of 1445.7 square metres, the fascia 

signs are proportionate, subservient and in keeping with the character of the 

building. 

 
7.5 The totem sign would be located adjacent to the vehicular entrance to the site, 

set back from the A2, which is a primary distributor road in the Borough, at a 
distance of 7 metres. Given that only one sign is located in this part of the site, 
the proposals are considered to be in compliance with the SPG where it states, 
in paragraph 4.3, that roadside facilities should be kept to a minimum. 

 
7.6 Turning to the illumination of the proposed signage, it is important to recognise 

that it was of concern to Hartlip Parish Council, who raised concerns around 
excessive illumination in the countryside. Given the commercial character of this 
cluster of development, and appropriate level of signage, together with their set 
back from the road, it is considered that the internal illumination would have an 
acceptable impact upon visual amenities of the area and be in keeping with the 

Page 13



Report to Planning Committee 26th November 2024  Item 2.1 
 

character of the surrounding premises. A recent appeal decision, (ref. 
APP/V2255/Z/21/3282811) at the adjacent Suzuki garage allowed an illuminated 
totem sign where the Inspector noted that the advertisement would not have a 
harmful effect on the visual amenities of the area. These conclusions are relevant 
to the determination of this application, whereby both sites are of a similar 
commercial character. 

 
7.7 The Institution of Lighting Professionals ‘Professional Lighting Guide 05 states 

that advert signs up to 10m² within a rural location should have a maximum level 

of illuminance of 400 cdm², and in a suburban location should have a maximum 

level of illuminance of 600 cdm². An example of a rural location in the Guide is 

defined as a “Village or relatively dark outer suburban locations” whilst a 

suburban location is defined as “Small town centres or suburban locations.” The 

site does not fall neatly into either category and as such the views of KCC 

Highways were sought in respect of this matter. KCC Highways commented that 

for these specific purposes the site falls within a suburban location. On the basis 

of the presence of the A2 distributor road with its associated lighting, and the 

presence of commercial premises both upon and surrounding the site it is 

considered that this assessment is reasonable.  As a result, the proposed level 

of illumination at 495 cdm² is acceptable. The site is restricted in terms of its 

hours of use via the planning permission granted on appeal, as originally 

submitted under ref. 19/504657/FULL. As a result, a condition is recommended 

below to only allow the advertisements to be illuminated during these hours. 

7.8 Consequently, the proposal is considered to have an acceptable impact on the 

street scene and would reflect the character of the surrounding cluster of 

development.  As a result, it would not have a harmful impact on the visual 

amenity of the area meeting the objectives of the policies DM14 and DM15 of the 

Swale Local Plan 2017, the Design of Shopfronts, Signs and Advertisements 

SPG and the NPPF.  

Living Conditions 
 

7.9 The Local Plan requires that new development has sufficient regard for the living 

conditions of neighbouring occupiers. Specifically, Local Plan policy DM14 states 

that any new proposed developments should not cause significant harm to the 

amenities of surrounding uses or areas and due consideration will be given to 

the impact of the proposed development upon neighbouring properties. Any new 

proposed schemes should not result in significant overshadowing through a loss 

of daylight or sunlight. 

 

7.10 The signs are illuminated and static. The SBC Environmental Health Team were 

consulted on the proposal and had no objections to the signage subject to the 

illumination being static. The closest residential property to the signs (known as 

‘Muriel’) is located immediately to the east of the commercial building on the site 

although within the application site boundary. None of the fascia signs face 

towards this property and the totem sign is located approximately 26m away. 
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Given the static nature of the illumination and the position of the signs within the 

site, together with separation from residential premises, the proposed 

development would have an acceptable impact on living conditions of 

neighbouring occupiers and comply with policy DM14 of the Swale Local Plan 

2017 and the NPPF. 

 
 Public Safety 

7.11 When considering public safety, the impact of new proposed signage on the safe 
use and operation of any form of traffic or transport including the safety of 
pedestrians, must be taken into account. 

 
7.12 The proposed signage would be set back from the public highway ensuring that 

it would not obstruct views. KCC Highways were consulted on the proposal and 

had no objections subject to the lighting not flashing and meeting the 

requirements of the Institute of Lighting Professionals guidance. As referred to 

above, KCC Highways confirmed that the site lay within a suburban location and 

that the proposed illumination levels are appropriate. Subject to safeguarding 

conditions securing maximum levels of illumination, the proposed development 

is considered to be acceptable in relation to public and highway safety. 

Conclusion 
 

7.13 The proposed development would have an acceptable impact on amenity and 
public safety which are the only two matters that can be considered. 
Consequently, it would comply with the requirements of policies DM14 and DM15 
of the Swale Borough Local Plan 2017 and the Design of Shopfronts, Signs and 
Advertisements SPG. It is therefore considered that advertisement consent be 
granted. 

 
 Conditions 
 

(1) No advertisement is to be displayed without the permission of the owner of 
the site or any other person with an interest in the site entitled to grant 
permission. 

 
(2) No advertisement shall be sited or displayed so as to:  

a. endanger persons using any highway, railway, waterway, dock, harbour 
or aerodrome (civil or military);  
b. obscure, or hinder the ready interpretation of, any traffic sign, railway 
signal or aid to navigation by water or air; or  
c. hinder the operation of any device used for the purpose of security or 
surveillance or for measuring the speed of any vehicle.  

 
(3) Any advertisement displayed, and any site used for the display of 

advertisements, shall be maintained in a condition that does not impair the 
visual amenity of the site.  
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(4) Any structure or hoarding erected or used principally for the purpose of 
displaying advertisements shall be maintained in a condition that does not 
endanger the public.  

 
(5) Where an advertisement is required under these Regulations to be 

removed, the site shall be left in a condition that does not endanger the 
public or impair visual amenity.  

  
Reason: In accordance with the provisions of Regulation 2(1) of the Town 
and Country Planning (Control of Advertisement) (England) Regulations 
2007. 
 

(6) The illumination of any sign hereby permitted shall not be of a flashing type.  
 

Reason: In the interest of the highway safety and the amenities of the area. 
 
(7) The maximum value of luminance of the advertisements hereby permitted  

must not exceed 495 cdm2 (candelas per metre squared). 
 

Reason: In the interest of the highway safety and the amenities of the area. 
 

(8) The advertisements hereby approved shall only be illuminated between 
8am – 1am Monday to Thursday and between 8am - 3am Friday to Sunday. 

 
 Reason: In the interest of the amenities of the area. 
 

(9) The advertisements hereby permitted shall be installed in accordance with 
the following approved drawings: 1025_SITE_L002A (Proposed Site 
Layout) and 1025_ELEV_L004B (Proposed Signage Details). 

 
 Reasons: For the avoidance of doubt.    

 
The Council’s approach to the application 

 
In accordance with paragraph 38 of the National Planning Policy Framework 
(NPPF), 2023 the Council takes a positive and proactive approach to 
development proposals focused on solutions. We work with applicants/agents in 
a positive and creative way by offering a pre-application advice service, where 
possible, suggesting solutions to secure a successful outcome and as 
appropriate, updating applicants / agents of any issues that may arise in the 
processing of their application. 

 
The application was considered by the Planning Committee where the 
applicant/agent had the opportunity to speak to the Committee and promote the 
application. 
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2.2    REFERENCE NO: 24/500439/HYBRID 
 

PROPOSAL:  

Hybrid application comprising of: Outline application (with all matters reserved except for 
access) for erection of 5no. self/custom-build dwellings. Full planning application for 
creation of access and erection of 1no. dwelling with associated parking and annexe 
above car-port.  

SITE LOCATION: 

Land adjacent to Halke Cottage, Brogdale Road, Faversham, Kent, ME13 8XZ 

RECOMMENDATION: Delegate to the Head of Planning to grant planning permission 
subject to appropriate safeguarding conditions and the completion of a Section 106 
agreement as set out in the report, with further delegation to the Head of Planning / Head 
of Legal Services (as appropriate) to negotiate the precise wording of conditions, including 
adding or amending such conditions and precise Heads of Terms as may be consequently 
necessary and appropriate. 

APPLICATION TYPE: Minor 

REASON FOR REFERRAL TO COMMITTEE: The recommendation is contrary to 
Ospringe Parish Council’s objection to the application. 

 

Case Officer: Luke Simpson 

WARD: 

East Downs  

PARISH/TOWN COUNCIL: 

Ospringe 

APPLICANT: Mr Trevor Wells 

 

AGENT: OSG Architecture  

DATE REGISTERED: 31/01/2024 

 

TARGET DATE: 10/04/2024 

 

BACKGROUND PAPERS AND INFORMATION: 

 

Documents referenced in report are as follows: - 

 

• Site Location Plan and Existing Site Plan (23-1404-001 A) 

• Site Plan (23-1404 – 010 D) 

• Application Demarcation (23-1404 – 011 B) 

• Proposed Demolition and Existing Elevations (23-1404 – 012 A) 

• Street Scenes (23-1404 – 013 A) 

• Plot 01 – Proposed Floor Plans & Elevations (23-1404 – 100 B) 

• Plot 01 – Car Port and Annex – Proposed Floor Plans & Elevations (23-1404 – 101 

C) 

• Plot 02 - Proposed Floor Plans and Elevations (23-1404 – 110 B) 

• Plot 03 - Proposed Floor Plans and Elevations (23-1404 – 120 B) 

• Plot 04 - Proposed Floor Plans and Elevations (23-1404 – 130 C) 

• Typical Double Garage Plans and Elevations (23-1404 – 140 A) 

• Access Plan (12703/2100 P5) 
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The full suite of documents submitted pursuant to the above application are available via 
the link below: - 

 

https://pa.midkent.gov.uk/online-
applications/simpleSearchResults.do?action=firstPage  

 

1. SITE LOCATION AND DECRIPTION 

1.1 The application site forms a 0.685 Hectare area of land situated to the west of 
Brogdale Road, approximately 500m to the south-west of the Faversham 
settlement boundary. The site is currently used as a paddock for keeping horses, 
but also includes part of the residential curtilage of the dwelling known as Halke 
Cottage, which sits at its northern end. To the north of the site are 4 residential 
properties situated within spacious plots, to the east is Brogdale Road with a 
development site beyond where 310 dwellings are currently being constructed, 
and which is allocated within the Local Plan for mixed use development (known 
as Perry Court Farm. To the south lies the M2 Motorway with agricultural land 
beyond and the rural hamlet of Brogdale, and to the west lies agricultural land.  

 
1.2 The eastern roadside boundary of the site is planted with a dense belt of trees 

and vegetation, which provides good levels of screening from Brogdale Road, 
and this area of vegetation sits outside of the application site, so would not be 
affected by the proposed development. Another belt of mature trees sits along 
the southern boundary of the site, which prevents medium and long-range views 
from the road bridge that crosses the M2 and further south. With regard to the 
M2 itself, as it occupies lower ground, there are no views available into the site 
from passing vehicles. Views into the site from the agricultural fields to the west 
are more open as this boundary is occupied by a lower-level hedgerow, however 
due to its enclosed nature and use as an equestrian paddock it does not share 
the same agricultural characteristics as the adjacent fields to the west. 

 
1.3 In terms of connectivity, whilst the site is divorced from Faversham slightly, 

Brogdale Road has a pedestrian footpath that links the site to the new residential 
development to the east and to London Road 800m to the north, which provides 
bus stops. Faversham Railway Station and Faversham Town Centre are also 
only 1.6km away to the north.   

 
1.4 The site is accessed directly off of Brogdale Road via a shared driveway situated 

at its north-eastern corner, which also serves Halke Cottage. Halke Cottage 
along with part of its existing garden area, including outbuildings are to be 
retained.  

 
1.5 The Site is not subject to any policy, environmental or landscape designations. 

The Kent Downs AONB is located 0.5km to the southwest and on the southern 
side of the M20 motorway. It is also situated entirely within Flood Zone 1.  

 
2. PLANNING HISTORY 

2.1 There is no planning history associated with this site.   
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3. PROPOSED DEVELOPMENT 

3.1 This is a hybrid planning application that seeks outline consent with all matters 
except for access reserved for the construction of 5 self/custom-build dwellings, 
and full consent for the creation of an access and the construction of 1 open-
market dwelling with associated parking and a car-port with an annexe above 
(identified as plot 1 on the proposed site plan).  

3.2 The proposal seeks to widen the existing access to Halke Cottage in order to 
enable the retention of its existing private driveway and to enable large service 
vehicles to enter the site and newly proposed dwellings from the south and north. 
It is also proposed to construct a continuation of the access that runs in a south 
westerly direction through the site, which each of the new properties would be 
served by. 

3.3 Whilst the layout and detailed design of the 5 self/custom building units are 
reserved matters, the preliminary site plan indicates that these would be laid out 
in a linear fashion, running along the western side of the new internal site access. 
All of these units are set within relatively large plots that incorporate generously 
sized private amenity areas and a combination of hardstanding’s and car 
ports/garages to provide a minimum of 3 parking spaces per unit.  

3.4 The proposed open market dwelling (unit 1), for which full consent is sought, is 
the nearest unit to the access, and sits just to the south-west of Halke Cottage. 
It takes the form of a detached, two-storey dwelling featuring a jerkinhead roof 
and a single-storey lean-to projecting from its north-east facing flank elevation. It 
measures 15.02m in width by 8.53m in depth and 9.11m in height, with an eaves 
height of 4.86m, and the submitted plans show that it would be constructed with 
clay roof tiles and mainly brickwork elevations with white composite window 
units, stone cills, an Oak and frame and clay roof porch, and white 
weatherboarding for the lean-to element.  

3.5 The dwelling would accommodate a living room, kitchen/dining room, utility, 
bathroom and study at ground floor level and 4 bedrooms (one with en-suite) and 
a bathroom at first floor level. It would also be served by a large private garden 
area to the rear, a double by car barn with annexe accommodation in the roof 
space, and a private hardstanding large enough to accommodate 2 cars to the 
front/side. 

3.6 The car barn building measures 8.0m in width by 6.51m in depth and 6.14m in 
height and features a dual-pitched roof with two pitched dormers to the front and 
an external staircase leading from a side entrance to the garden. It would also 
be constructed with clay roof tiles and brickwork elevations with white composite 
window units.   

4. CONSULTATION 

4.1 One round of consultation has been undertaken, during which letters were sent 

to neighbouring occupiers; a notice was displayed at the application site and the 
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application was advertised in the local newspapers due to the proposals potential 

to impact a public right of way that runs along the southern boundary of the site. 

Full details of representations are available online. 

4.2 Two letter of representation has been received in relation to the consultation, 

including from the Swale Footpaths Group. Neither of these letters object or 

support the proposed development, but the following concerns are raised: - 

Comment Report reference 
The impact of lights from vehicles leaving 
the site may cause glare to the occupiers 
of the neighbouring property known as 
Weydale 

Living conditions are addressed within 
Section 7.6 of this report. 

It is appreciated that the application 
makes reference to the public footpath 
that runs along the southern boundary of 
the site.  

The potential impact of the development 
on the adjacent Public Right of Way is 
addressed within Section 7.5 of this 
report  

 

4.3 Ospringe Parish Council has objected to the proposed development with the 

following concerns being raised:  

• The application site lies outside of the settlement boundary and as such, 

the proposal would result in the unjustified development of the 

countryside, 

• The proposal is and would appear over-intensive, with the density far 

higher that the site can accommodate, 

• The proposed mix of dwelling units does not reflect the local housing 

need, 

• The proposal would have a detrimental impact upon the living conditions 

of Halke Cottage by virtue proximity and overlooking, 

• The proposed access is unsatisfactory and too constrained for the 

number of dwellings proposed, 

• Insufficient space is provided for parking and on-site manoeuvring for 

large vehicles, which would result in the creation of potential traffic 

hazards on Brogdale Road. 

• The proposed access does not provide sufficient visibility in a northerly 

directly along Brogdale Road.  

5. REPRESENTATIONS 

5.1 Urban Design Officer – Supportive of the proposed development. The design 

is responsive to the context of the site, with sufficient separation between 

dwellings. The variation in design and height of the new dwellings results in an 

interesting scheme. It is recommended that materials and landscaping details 

are conditioned and that boundary treatments will need to be carefully 

considered.  

5.2 KCC Biodiversity Officer – No objection subject to conditions to secure the 
implementation of recommendations set out within the Ecological Impact 
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Assessment, an Environmental Management Plan, the purchasing of Biodiversity 
Net Gain credits, a Habitat Management and Monitoring Plan, on-site biodiversity 
enhancements and lighting plans.  

 

5.3 Environmental Protection – No objections subject to a watching brief condition 

that would require the applicant to submit assessment and remediation details in 

the event of contaminated land being uncovered, and a condition to ensure that 

the recommendations set out within the Noise Assessment are implemented.  

5.4 KCC Highways – No objection subject to conditions to secure a Construction 

Management Plan, the implementation of parking & vehicle turning spaces, EV 

charging facilities and cycle storage, and the visibility spays shown on the 

submitted plans.  

5.5 KCC Flood and Water Management – The application falls outside of KCC’s 
remit for providing comments as statutory consultee 

 
5.6 KCC Minerals & Waste – The County Council has no land-won minerals or 

waste management capacity safeguarding objections or comments to make 
regarding this particular application. 

 
5.7 Natural England – No objection subject to securing appropriate mitigation for 

recreational pressure impacts on European Habitat Sites.  
 

5.8 KCC Public Rights of Way – I have no objection against the proposed 
development; However, a developer contribution amount to the sum of £6500 is 
requested to provide a 100-metre length, 2-metre wide, all-weather surface 
around the development to enhance the experience of Public Footpath ZF16. 
This will provide an improved connection to Public Footpath ZF18, encouraging 
residents and the public to use the surrounding footpath network to travel into 
town. 

 
5.9 KCC Development Investment – The County Council has assessed the 

implications of this proposal in terms of the delivery of its community services and is 
of the opinion that it will have an additional impact on the delivery of its services. 
These impacts would require mitigation, either through the direct provision of 
infrastructure or the payment of an appropriate financial contribution. 

 
6. DEVELOPMENT PLAN POLICIES 

6.1 Bearing Fruits 2031: The Swale Borough Council Local Plan 2017 

• ST 1 Delivering sustainable development in Swale 

• ST 3 The Swale settlement strategy 

• CP 2 Promoting sustainable transport 

• CP 3 Delivering a wide choice of high-quality homes 

• CP 4 Requiring good design 

• DM 6 Managing transport demand and impact 

• DM 7 Vehicle parking 

• DM 14 General development criteria 

• DM 19 Sustainable design and construction 
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• DM 20 Renewable and low carbon energy 

• DM 21 Water, flooding, and drainage 

• DM 24 Landscape 

• DM 28 Biodiversity and geological conservation 

• DM 29 Woodlands and Trees 

• DM 31 Agricultural Land 

6.2 Supplementary Planning Documents 

• Swale Borough Council Parking Standards (May 2020) SPD 

• Developer Contributions SPD (2009) 

7. ASSESSMENT 

7.1 This application is reported to the Committee because the recommendation is 

contrary to the considerations of Ospringe Parish Council. For the proposal that 

has been submitted, the committee is recommended to carefully consider the 

following main points: 

• Principle of development  

• Landscape and Visual 

• Transport and Highways  

• Living Conditions 

• Ecology 

• Flood Risk, Drainage and Surface Water 

• Contamination 

• Sustainability / Energy 

• Developer contributions 

7.2 Principle of development  

7.2.1 Section 38 (6) of the Planning and Compulsory Purchase Act 2004 sets out that 

the starting point for decision making is the development plan unless material 

considerations indicate otherwise. 

7.2.2 The site lies outside of the built-up are boundary of Faversham, and within the 

countryside setting as designated by Policy ST3 of the Swale Borough Local 

Plan, which sets out that in such locations development will not be permitted, 

unless supported by national planning policy and able to demonstrate that it 

would contribute to protecting and, where appropriate, enhancing the intrinsic 

value, landscape setting, tranquillity and beauty of the countryside, its buildings 

and the vitality of rural communities. 

7.2.3 The National Planning Policy Framework provides the national policy context for 
the proposed development and is a material consideration of considerable weight 
in the determination of the application. The NPPF states that any proposed 
development that accords with an up-to-date local plan should be approved 
without delay. At the heart of the NPPF is a presumption in favour of sustainable 
development and for decision-taking this means approving development that 
accords with the development plan.  

 

Page 24



Report to Planning Committee 26th November 2024  Item 2.2 
 

 

7.2.4 The Council cannot currently demonstrate a five-year housing land supply and 

therefore, on this basis paragraph 11 (d) of the NPPF, the local plan policies most 

important for determining the application should be considered out-of-date, and 

that a presumption in favour of sustainable development should apply – meaning 

that development should be granted unless the adverse impacts of doing so 

would significantly and demonstrably outweigh the benefits, when assessed 

against the NPPF as a whole. Accordingly, in this instance, a ‘tilted balance’ 

should apply to decision making and a presumption of sustainable development 

must duly be applied.  

7.2.5 Notwithstanding the countryside location of the site, its proximity to the 

settlement of Faversham must be recognised, as should Faversham’s status as 

a tier 2 Borough Centre that provides a good range of services and amenities as 

well as good public transport links (as defined within Policy ST3). As previously 

noted, the settlement boundary of Faversham lies only 210m away and there are 

pedestrian links already in situ between the site and London Road, which offers 

public transport routes to other areas of the settlement and beyond, as well as to 

the Aldi supermarket which lies 550m to the east. Further to this, Faversham 

Town Centre and Train Station are only 1.6km away to the north. It is therefore 

considered that it would be difficult to conclude that the site is not in a relatively 

sustainable position despite its countryside location. 

7.2.6 The Local Plan policy CP3 requires the mix of tenures and sizes of homes 
provided in any particular development to reflect local needs. The Local Plan 
requires developments to achieve a mix of housing types, which reflects that of 
the Strategic Housing Market Assessment (SHMA). Notwithstanding this, new 
evidence has been prepared in the form of the Council's Housing Market 
Assessment (HMA) in 2020 (i.e., more recently than the Local Plan), and this 
demonstrates the most up-to-date evidence on the required housing mix within 
the district. As such, officers have considered the proposed housing mix against 
that set out in the HMA, which is as follows:  

 
Tenure - HMA 1 bed 2 bed 3 bed 4 bed 
Market Required 7% 32% 46% 15% 

 
7.2.7 The mix of housing cannot be fully established given the hybrid nature of the 

application but, based on the indicative submissions, it appears probable that the 

development would not align with the preferred housing mix.  Notwithstanding 

this, it is clear from the above that there is a need for housing of all sizes within 

the Swale Borough.  Consequently, although not being the type of housing for 

which there is the greatest need, it is considered that the provision of larger 

houses, as indicatively shown, can still be found acceptable in terms of meeting 

a need, particularly in the context of the housing land supply position of the 

Borough which is set out further below.  From this basis, whist there is likely to 

be a conflict with the development plan arising from the proposal not according 

with the requirements of Policy CP3 of the Swale Borough Local Plan (as well as 

the Councils Housing Market Assessment (HMA) 2020), the harm arising in this 

regard is very limited.   
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Summary of Principle 

7.2.8 The development is proposed in a location that is contrary to the spatial strategy 
of the adopted development plan and, as will be set out below, it would 
unavoidably result in some harm to the rural character and appearance of the 
area.  Harm and development plan policy conflict is identified in these respects. 
However, set out above and as will be considered further below, the site is not 
considered to be an unsustainable location, and there are a number of positive 
elements that would arise from the proposal. These will therefore be considered 
in turn and a judgement of the planning balance will be undertaken at the end of 
this report.  

 
7.3 Landscape and Visual 

7.3.1 The National Planning Policy Framework attaches great importance to the design 

of the built environment and states that design should contribute positively to 

making places better for people. The Swale Borough Local Plan reinforces this 

requirement through Policy CP4, which requires development proposals to be of 

high-quality design and to be in keeping with the character of the area. Further 

to this, Policy DM14 of the local plan sets out that development proposals should 

be both well sited and of a scale, design, appearance and detail that is 

sympathetic and appropriate to the location. 

7.3.2 The site contributes to the rural character of the surrounding landscape to the 

west of Brogdale Road, but this contribution is limited in views from Brogdale 

Road and other areas of public realm to the south by virtue of the fact that the 

site is generally well screened by dense ribbons of trees and vegetation that wrap 

around its eastern and southern boundaries. In addition to this the site benefits 

from an  elevated positioning above the adjacent M2 which lies to the south 

meaning that the proposal would not be perceived from this busy highway. 

7.3.3 Views of the site are possible from the public footpath that runs diagonally across 
the adjacent field to the west, but the site does not share the same agricultural 
characteristics as the farmland that lies to the west and beyond due to 
establishes residential and equestrian uses and more managed appearance. 
Further to this, the presence of the existing residential properties immediately to 
the north would ensure that the proposed scheme would not appear as an 
isolated form of development.  It is, however, the case that the proposal would 
have a noticeable impact on the character of the countryside as viewed from the 
public right of way.  Moreover, the provisions of enclosures and bunds to mitigate 
noise impacts from nearby noise sources, would also be likely to have an 
imposing visual impact, albeit it may be that these requirements can also be 
partially mitigated by soft landscaping.   

 
7.3.4 Faversham Active Travel and East Kent Public Rights of Way sought 

contributions towards upgrading a footpath than runs around the southern 
boundary of the site by seeking £6,500 to provide a 100m by 2m wide length of 
all-weather surface near to the site.  It is considered that this enhancement to the 
public footpath would improve the pedestrian experience in such a way that the 
impact on views from the right of way would be off-set and compensated for.  
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Therefore, in this respect and as it is to address a specific matter arising from 
this permission rather than a generic contribution as has been sough by other 
consultees, it is considered that the requested contribution would meet the 
applicable tests and align with the Council’s practices in relation to planning 
obligations. 

 
7.3.5 Whilst it is therefore acknowledged that the proposal would unavoidably have 

some impact upon the localised countryside setting, it would not result in the 

development of land that is integral to the rural character of the area or appear 

out of place when viewed within the context of its surroundings.   

7.4 Character and Appearance 

7.4.1 The National Planning Policy Framework attaches great importance to the design 

of the built environment and states that design should contribute positively to 

making places better for people. The Local Plan reinforces this requirement.  

7.4.2 In terms of detailed design, it must be recognised that only the scale and 

appearance of the dwelling identified as Plot 1 on the proposed site plan can be 

considered under this application as these matters for plots 2-6 are reserved 

matters. The applicant has submitted preliminary drawings that show all of the 

proposed dwellings as being of a similar scale and sharing a similar aesthetic; 

however, the main consideration in this instance is how unit 1 relates to Halke 

Cottage and other existing dwellings along Brogdale Road. 

 Full Considerations 

7.4.3 It is evident from visiting the site that Plot 1 has been informed by the local 

vernacular of dwellings within the surrounding rural area, and in particular by 

Halke Cottage and the other residential properties to the north of the site. It 

displays a general scale and architectural details that are familiar to the existing 

street-scene through the use of a traditional roof form and natural materials 

including clay roof tiles, red brick and weatherboarding. These features  ensure 

that the building would be sympathetic to the prevailing character and 

appearance of the street scene.  

7.4.4 In terms of layout, there is no definitive pattern of development within this part of 

Brogdale Road, however, the five dwellings situated to the north of the site are 

all set back from the highway to some degree, and all have a traditional plot 

layout with parking at the front and their private amenity spaces at the rear. 

Accordingly, the situation and layout of Plot 1 is considered to be broadly 

consistent with the general arrangement of existing properties on the western 

side of Brogdale Road, and as such it is deemed that it would be perceived as a 

cohesive addition to the street-scene.  

Indicative Proposals 

7.4.5 The preliminary site plan for the overall development demonstrates that the 

remaining 5 units (units 2-6) can be comfortably accommodated within the site 

in such a manner that enables a continuation of the loosely linear and recessed 

development pattern that has been created by the existing dwellings to the north. 
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The indicated plot sizes of the proposed dwellings are relatively small when 

compared to these neighbouring properties, but the layout shows that effective 

separation can be incorporated between buildings and that space can be 

provided for a meaningful landscaping scheme. Reflective of this, the Council’s 

Urban Design Officer has confirmed that the proposed layout is responsive to the 

context of the site, and that it provides opportunities for variation in the design 

and scale of the individual dwellings, which would enable a visually interesting 

development.  

7.4.6 Further to the above, importantly, the submitted plans show that the existing 

vegetation along the roadside boundary can be retained, which is considered to 

be important in this case as it provides a valuable source of screening and 

contributes to the verdant character of this part of Brogdale Road. 

7.4.7 Overall, it is therefore considered that the proposed development is of an 

appropriate scale and design, and that it would not have a detrimental impact 

upon the street-scene of Brogdale Road, or upon the character and appearance  

of the wider area. It is therefore considered that the proposal accords with 

policies CP4 or DM14 of the Local Plan and the NPPF. 

7.5 Transport and Highways  

7.5.1 The NPPF promotes sustainable patterns of development and expects land use 

and transport planning to work in parallel in order to deliver such. A core principle 

of the NPPF is that development should:  

“Actively manage patterns of growth to make the fullest use of public transport, 

walking and cycling and to focus development in locations which are 

sustainable.”  

7.5.2 The NPPF also states that:  

“Development should only be prevented or refused on highways grounds if 

there would be an unacceptable impact on highway safety, or the residual 

cumulative impacts on the road network would be severe.” 

7.5.3 The proposed development scheme would expand the existing entrance to the 

site from Brogdale Road and re-configure / extend its internal driveway in a north-

south direction to provide an access that can serve all of the proposed units. The 

submitted plans make provision for all of the dwellings to be served by at least 3 

on-site parking spaces (to be provided on either hardstanding’s to the front of 

properties or in open fronted car barns), secure cycle stores and electric vehicle 

charging points.  

7.5.4 The proposed level of parking provision for all of the units (including plot 1 for 

which full permission is sought) complies with the Council’s Parking Standards 

SPD, which sets out that 4 and 5-bed dwellings within countryside locations such 

as this should be provided with at least 3 on-site parking spaces. 

7.5.5 With regards to potential impact upon the local highway network, the scheme 

would result in a relatively minor increase in the number of vehicles that use this 
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section of Brogdale Road, but as this is a full width 2-lane highway it is not 

anticipated that this associated increase would result in any capacity issues, 

particularly given the fact that KCC Highways have confirmed that the proposed 

enlarged access would offer appropriate visibility splays in both directions along 

the highway.  

7.5.6 Works to the create the new access to the site would have the potential to 

obstruct traffic along Brogdale Road for a period of time, whilst it is being 

implemented. For this reason Kent County Council Highways Officers have 

requested that a condition should be attached to this recommendation that 

requires the applicant to submit a construction management plan prior to the 

commencement of works to ensure that there are no undue impacts upon 

highway safety, as well as local amenities and the local environment.  

7.5.7 It is also of note that there is a public footpath to the front of the site, which would 

provide safe pedestrian access to London Road (situated approximately 800m 

to the north), where there are public transport links to Faversham Town Centre 

and beyond, as well as to the Aldi supermarket located 550m to the north-east. 

As such, whilst it as accepted that occupiers of the proposed development would 

be largely reliant on private vehicle use, there would be opportunities to access 

essential day-to-day services and amenities on foot and by public transport. 

Sustainable methods of transport would further be encouraged through the 

incorporation of designated cycle storage and EV charging points for each 

dwelling.  Moreover, primarily for the reasons set out above, it is considered that 

it is appropriate to secure enhancements to a public right of way which would 

also be beneficial in terms of improving accessibility within the locality for 

occupiers of the site and others. 

7.5.8 It is therefore considered that the proposal would not create a situation that would 

result in significant risks to highway safety or the efficient functioning of the local 

highway network. Accordingly, it is compliant with policies DM7 or DM14 of the 

Local Plan.  

7.6 Living Conditions 

7.6.1 Policy DM14 advises that development should respect the living conditions of the 
occupies of neighbouring properties and uses by ensuring that development 
does not create loss of sunlight, overshadowing, overlooking or result in 
excessive noise, activity or vehicular movements or visual intrusion. 

 
7.6.2 The proposed development scheme would result in the removal of a large area 

of garden from the curtilage that is associated with Halke Cottage but, given the 
generous size of this plot, it is considered that sufficient space would remain to 
enable its present and future occupiers to continue to enjoy an appropriate level 
of  private amenity provisions. 

 
7.6.3 The preliminary proposed site plan shows that all of the dwellings can be  

comfortably accommodated within the site whilst retaining a suitable degree of 
separation between each other, and with the existing properties of Halke Cottage 
and Weydale, to the north. Accordingly, whilst there are locations where 
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dwellings do sit within close proximity of shared curtilage boundaries, the 
submitted plans show that potential amenity issues, whether related to 
enclosure, light or privacy, can be avoided by ensuring that the proposed 
dwellings are laid out in a considered way and are of an appropriate scale, design 
and orientation.   

 
 Future occupiers 
 

7.6.4 Turning to the living conditions of the occupiers of the proposed dwellings, as 
above, it is noted that it is only Plot 1 for which full planning permission is sought 
and for which the submitted plans can be fully considered.  In this regard,  whilst 
the Council does not have any policies that relate specifically to residential size 
standards, the dwelling would exceed the minimum internal floorspace 
requirements that are set out within the governments technical housing 
standards - nationally described space standards.  Moreover, all of their primary 
habitable rooms would be served by appropriated sized windows that would 
provide good levels of light and outlook.  In addition to this, the dwelling would 
be served by a suitable sized garden that would provide a degree of privacy, as 
well as good parking, cycle store and waste provisions.  The indicative details of 
the other dwellings also provide comfort that they will also be able to provide 
good living conditions for future occupiers. 

 
7.6.5 The applicant has submitted a Noise Assessment which details that mechanical 

ventilation systems will be required to provide adequate internal noise levels 
whilst also providing ventilation.  It is not ideal to require occupiers to have a 
choice in this regard but, it is considered that this is an established practice that 
can be found acceptable in this instance.  The assessment also details the need 
for a bund and acoustic fencing at the boundary west and south boundaries of 
the site.  The Council’s Environmental Health Officer has advised that this 
approach is sound, but further details will be required to ensure that the visual 
impacts of these works will be acceptable.  This can be secured by condition.  

 
7.6.6 In conclusion, for the reasons detailed above and subject to conditions, the 

proposed development would provide appropriate living conditions for future 
occupiers, without resulting in significant harm to the living conditions of the 
occupiers of existing neighbouring properties. As such, it complies with Local 
Plan Policy DM14 in respect of amenity impacts.  

 
7.7 Biodiversity and protected habitats 

7.7.1 Section 40 of the NERC Act (2006), as well as paragraphs 180 and 186 of the 
NPPF (2023), establish that biodiversity should be maintained and enhanced 
through the planning system, and that the implementation of measurable net 
gains for biodiversity (integrated as part of design) should be encouraged. These 
principles are reinforced at a local level by Policies DM28 and DM30 of the Local 
Plan which establish that development proposals will apply national planning 
policy in respect of the preservation, restoration and re-creation of habitats and 
species, and will be required to provide, where possible a net gain of overall 
biodiversity.  
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7.7.2 The Governments new Biodiversity Net Gain legislation goes a step further than 
the above referenced policy requirements as it requires that development 
proposals must have no adverse impact upon important habitats and that they 
must create an overall net gain in biodiversity of 10%. However, as the 
application was submitted prior to the date on which the BNG legislation came 
into effect, this threshold cannot be applied in this instance. 

 
7.7.3 The applicant has submitted a Preliminary Ecological Appraisal in support of their 

application, which details the results of a site survey that was conducted by a 
qualified Ecologist. The report states that the site and its surrounding vegetation 
provides habitat opportunities for commuting and foraging bats, nesting birds, 
hedgehogs and badgers, but goes on to conclude that subject to the 
implementation of mitigation measures such as precautionary construction 
practices, the adoption of a sensitive lighting scheme and only carrying our 
vegetation removal outside of bird nesting season, the proposed development 
would be unlikely to result in harm to wildlife.  

 
7.7.4 The applicant has also submitted a Baseline Habitat Condition Assessment and 

a Biodiversity Net Gain Assessment which state that the proposal would result in 
a 222.6% gain in the biodiversity value of hedgerow units but a 16,36% loss in 
the biodiversity value of habitat units across the site. A such, it is concluded that 
0.55 habitat units will need to be secured in order to a achieve a 1% gain in 
biodiversity value and that these units will be purchased from a 3rd party provided.   
It is considered that the habitat units will need to be secured through a planning 
obligation. 

 
7.7.5 The Council’s Biodiversity Officer has reviewed the application and confirmed 

that sufficient information has been provided in order for planning permission to 
be granted. However, it is recommended that a number of conditions should be 
attached to any permission to secure the implementation of precautionary 
mitigation measures as detailed within the Ecological Impact Assessment, a 
Construction & Environment Management Plan, a Biodiversity Net Gain Plan and 
a Habitat Management & Monitoring Plan to secure on-site biodiversity 
enhancements and lighting details and restrictions.  

 
7.7.6 All of the suggested conditions are considered to be reasonable and appropriate 

and have therefore been incorporated into this recommendation.  
 

7.7.7 Overall, it is therefore deemed that subject to compliance with conditions, the 
proposed development would deliver habitat enhancements and would not result 
in harm to local wildlife. It is therefore in accordance with Section 40 of the NERC 
Act (2006), paragraphs 180 and 186 of the NPPF, Paragraph 5.25 of the 
Faversham Creek Neighbourhood Plan as well as Policies DM28 and DM30 of 
the Swale Local Plan. 

 
Appropriate Assessment under the Conservation of Habitats and Species 
Regulations 2017.  

 
7.7.8 This Appropriate Assessment (AA) has been undertaken without information 

provided by the applicant.  
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7.7.9 The application site is located within 6km of The Swale Special Protection Area 

(SPA) which is a European designated site afforded protection under the 
Conservation of Habitats and Species Regulations 2017 as amended (the 
Habitat Regulations).  

 
7.7.10 SPAs are protected sites classified in accordance with Article 4 of the EC Birds 

Directive. They are classified for rare and vulnerable birds and for regularly 
occurring migratory species. Article 4(4) of the Birds Directive (2009/147/EC) 
requires Member States to take appropriate steps to avoid pollution or 
deterioration of habitats or any disturbances affecting the birds, in so far as these 
would be significant having regard to the objectives of this Article.  

 
7.7.11 The proposal therefore has potential to affect said site’s features of interest, and 

an Appropriate Assessment is required to establish the likely impacts of the 

development. 

7.7.12 In considering the European site interest, Natural England advises the Council 
that it should have regard to any potential impacts that the proposal may have. 
Regulations 63 and 64 of the Habitat Regulations require a Habitat Regulations 
Assessment. For similar proposals NE also advise that the proposal is not 
necessary for the management of the European sites and that subject to a 
financial contribution to strategic mitigation and site remediation satisfactory to 
the EA, the proposal is unlikely to have significant effects on these sites.  

 
7.7.13 The recent (April 2018) judgement (People Over Wind v Coillte Teoranta, ref. C-

323/17) handed down by the Court of Justice of the European Union ruled that, 
when determining the impacts of a development on protected area, “it is not 
appropriate, at the screening stage, to take account of the measures intended to 
avoid or reduce the harmful effects of the plan or project on that site.” The 
development therefore cannot be screened out of the need to provide an 
Appropriate Assessment solely on the basis of the mitigation measures agreed 
between Natural England and the North Kent Environmental Planning Group.  

 
7.7.14 However, the proposed development is of a relatively small scale and, in itself 

and in combination with other development, would not have an adverse effect on 
the integrity of the SPA, subject to the conditions set out within the report.  

 
7.7.15 Notwithstanding the above, NE has stipulated that, when considering any 

residential development within 6km of the SPA, the Council should secure 
financial contributions to the Thames, Medway and Swale Estuaries Strategic 
Access Management and Monitoring (SAMM) Strategy in accordance with the 
recommendations of the North Kent Environmental Planning Group (NKEPG), 
and that such strategic mitigation must be in place before the dwellings are 
occupied.  

 
7.7.16 Based on the correspondence with Natural England (via the NKEPG), it is 

concluded that off site mitigation is required by means of developer contributions 
at the rate of £328.27 per new dwelling (totalling £1,969.62). This fee will be 
secured prior to the determination of the application. 
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7.7.17 In this regard, whilst there are likely to be impacts upon the SPA arising from this 

development, the mitigation measures to be implemented within the SPA from 
collection of the standard SAMMS tariff (which will be secured prior to the 
determination of this application) will ensure that these impacts will not be 
significant or long-term. I therefore consider that, subject to mitigation, there will 
be no adverse effect on the integrity of the SPA.  

 
7.7.18 It can be noted that the required mitigation works will be carried out by Bird Wise, 

the brand name of the North Kent Strategic Access Management and Monitoring 
Scheme (SAMMS) Board, which itself is a partnership of local authorities, 
developers and environmental organisations, including SBC, KCC, Medway 
Council, Canterbury Council, the RSPB, Kent Wildlife Trust, and others 
(https://birdwise.org.uk/).  

 
7.8 Drainage 

7.8.1 Policy DM21 of the local plan establishes that development proposals should 

avoid inappropriate development in areas at risk of flooding, and include, where 

possible, sustainable drainage systems to restrict runoff to an appropriate 

discharge rate to ensure that surface water is disposed of on site.  

7.8.2 The application site lies entirely within Flood Zone 1 and therefore is at low risk 

of flooding. Notwithstanding that, the applicant has submitted a SuDS & Foul 

Drainage Statement & Management/Maintenance Plan, which sets out that 

surface water will be drained from the site via ground infiltration systems, 

including a combination of soakaways, porous paved driveways and access road 

and coarse granular filled sub-bases, which will prevent flooding even in critical 

storm events.  

7.8.3 The report also sets out that as there are no public sewers in the area, foul 

drainage will be dealt with by package sewage treatment plants which will be 

located in each of the 6 properties gardens, meaning there will be no additional 

input into the local sewage network. 

7.8.4 In view of the above, the proposed development will not increase the risk of 

flooding within or outside of the site and as such, it complies with policy DM21 of 

the Swale Local Plan 2017 and NPPF. 

7.9 Contaminated Land 

7.9.1 The Council’s Environmental Protection Officer has confirmed that as the site is 

not a known area of contamination, no information is required prior to the 

determination of the application. It is however recommended that any permission 

should be subject to a watching brief condition that requires details and mitigation 

to be submit to and approved by the local planning authority in the event of 

contaminants being found during construction works.  
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7.10 Sustainability / Energy 
 

7.10.1 Policy DM19 (Sustainable Design and Construction Climate change) requires 
developments to address climate change and reduce carbon emissions through 
using materials and construction techniques that increase energy efficiency and 
thermal performance. The policy does not include a threshold for such 
reductions. However, the Council’s Ecological and Climate Change Emergency 
Action Plan sets out that new housing developments should achieve a minimum 
50% reduction in emissions when compared to target rates in the current Building 
Regulations. 

 
7.10.2 The applicant has not submitted details at this stage of how the development will 

achieve carbon emission reductions, but mindful of the above, a condition has 
been attached to this recommendation that requires the applicant to provide 
details of how the proposed dwellings will achieve a 50% reduction in emissions 
prior to the commencement of development. A condition is also included to 
ensure that the development meets national water efficiency standards set out 
within building regulations legislation. 

 
7.10.3 In summary, subject to compliance with conditions, adequate measures can be 

incorporated into the proposed development to address climate change and to 
ensure compliance with Local Plan Policies DM19 and DM21 and the NPPF. 

 
7.11 Community infrastructure 

 
7.11.1 Kent County Council has sought to secure financial contributions from the 

applicant to mitigate against the impact of the development upon local services 
and community facilities.  However, pre-amble to Policy CP6 of the Local Plan 
(paragraph 5.5.15) sets out that developer contributions will not be sought for 
developments of less than 10 dwellings. As such, it is not deemed reasonable or 
appropriate to require the applicant to enter into a S106 agreement to secure any 
matters other than the self-build housing, the habitat units, the footpath 
contribution and, unless otherwise paid, the SAMMS payment.  

 
7.12 Planning Balance & Conclusion  

7.12.1 The proposed development is situated within the countryside setting and would 

result in the encroachment of built form into the rural area. It would therefore 

undoubtably have an impact upon the rural character and appearance of the local 

landscape and by virtue of this and the ‘countryside’ definition of its location, 

would be in conflict with the spatial strategy set out within Policy ST3 of the Swale 

Borough Local Plan, and as a result with the development plan when taken as a 

whole.  Moreover, very limited harm would arise from the development not being 

likely to deliver a mix of housing, contrary to Local Plan Policy CP3. 

7.12.2 Notwithstanding the above, significant weight must be afforded to the proximity 

of the site to Faversham and the good range of services, amenities and public 

transport links that it provides. This would engender social benefits by enabling 

future occupiers to support local services and satisfy some of their day-to-day 

needs whilst utilising public and other sustainable modes of transport.  
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7.12.3 It must also be acknowledged that the immediate surrounding area provides 

several forms of development that are not consistent with a wholly rural location, 

including the M2 motorway that lies to the south of the site, the Preston Fields 

development to the east and the neighbouring dwellings to the north. This 

backdrop of development ensures that the contribution of the site to the 

countryside setting is somewhat limited, and that the proposal would not be seen 

as an isolated form of development.  

7.12.4 A key aspect of the scheme is that it would enable the provision of 6 new 
dwellings in a relatively sustainable location at a time when the Council is not 
able to demonstrate a 5-year housing land supply, and it is considered 
appropriate to afford this significant weight. Significant weight can also be 
afforded to the benefit arising from the provision of 5 self-build dwellings, 
particularly given that there is a small provision of such units in the Borough.  
This provision would need to be secured and it is considered that, in this case, 
this would be best secured through a planning obligation. 

 
7.12.5 Furthermore, some minor economic and environmental benefits would also be 

derived, such as the economic benefits of construction, which will create local 
job opportunities and the provision of enhanced wildlife opportunities within the 
site, although as the scheme partially relies on purchasing off-site biodiversity 
credits to deliver an overall biodiversity uplift of 1%, the degree of benefit for this 
last element is moderate by virtue of the fact that it represents a level of provision 
that is required within the NPPF. 

 
7.12.6 In addition to the above, the proposed dwellings (as indicated are of an 

acceptable scale, design and arrangement when considered within the context 
of the existing dwellings situated to the north of the site. They would not create a 
situation that would result in harm to living conditions, or the safe functioning of 
the local highway network, and no consultee concerns have been raised in 
respect of flooding / drainage or contamination issues. SAMMS contributions will 
also mitigate against the impact of the proposals on protected biodiversity sites. 
As these are standard policy requirements, they cannot offer significant weight 
in favour of the development when considering its merits against the associated 
countryside harm.  

 
7.12.7 In weighing up the balance, noting the sustainable location of the site, the fact 

that the development would provide a small but valuable contribution towards the 
Council’s five year housing land supply and would deliver a net gain in 
biodiversity, as well as some social benefits, it is considered that the approach 
set out in Paragraph 11d of the NPPF is applicable in this instance, and that the 
limited harm that would be associated with the encroachment of development 
into the countryside in this location would be clearly outweighed by the benefits 
of the proposal. The NPPF therefore indicates that planning permission should 
be granted.  

 
7.12.8 The fundamental approach to the assessment is whether the development 

accords with the development plan and, if it does not, whether there are any 
material considerations, such as the NPPF, that justify reaching a different 
conclusion. The proposed development would be in conflict with the development 
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plan when taken as a whole by virtue of the fact that it would fail to comply with 
the spatial strategy set out within Policy ST3 and would unavoidably result in 
some albeit limited harm to the rural character and appearance of the area; 
however, for the reasons given above and it is considered that there are other 
material considerations, including the NPPF, that indicate that permission should 
be granted.   

 
7.12.9 The application is, therefore, recommended for approval subject to the conditions 

set out below and a planning obligation to secure the self-build housing, the off-
site biodiversity units, the stated footpath contribution and, unless otherwise paid, 
the abovementioned SAMMS payment. 

 

CONDITIONS 

1) The detailed element of the development to which this permission relates must 

be begun no later than the expiration of three years beginning with the date on 

which this permission is granted. 

 

Reason: In pursuance of Section 91 of the Town and Country Planning Act 1990 

as amended by the Planning and Compulsory Purchase Act 2004. 

 

2) In relation to the part of the planning permission for which outline planning 

permission is granted (as demarked on plan 23-1404 - 011 Revision B), details 

relating to the layout, scale and appearance of the proposed buildings (not in the 

detailed element) and landscaping of the site within that part of the site, shall be 

submitted to and approved by the Local Planning Authority before any 

development within that part of the site is commenced. 

 

Reason: In pursuance of Section 92 of the Town and Country Planning Act 1990 

as amended by the Planning and Compulsory Purchase Act 2004. 

 

3) Application for the approval of reserved matters referred to in Condition (2) above 

must be made no later than the expiration of three years beginning with the date 

of the grant of outline planning permission.  

 

Reason: In pursuance of Section 92 of the Town and Country Planning Act 1990 

as amended by the Planning and Compulsory Purchase Act 2004.  

 

4) The development to which this permission relates must be begun no later than 

the expiration of two years from the final approval of the reserved matters or, in 

the case of approval on different dates, the final approval of the last such matter 

to be approved. 

 

Reason: In pursuance of Section 92 of the Town and Country Planning Act 1990 

as amended by the Planning and Compulsory Purchase Act 2004. 
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5) The detailed element of the development shall be carried out in accordance with 

the following approved plans: 

 

• Site Location Plan and Existing Site Plan (23-1404-001 A) 

• Site Plan (23-1404 – 010 D) 

• Proposed Demolition and Existing Elevations (23-1404 – 012 A) 

• Street Scenes (23-1404 – 013 A) 

• Plot 01 – Proposed Floor Plans & Elevations (23-1404 – 100 B) 

• Plot 01 – Car Port and Annex – Proposed Floor Plans & Elevations (23-

1404 – 101 C) 

• Access Plan (12703/2100 P5) 

Note: for the above drawings, only the information pertaining to Plot 1 and the 

access to the site are to be approved in detail. All other information is for 

illustrative purposes only.  

Reason: To accord with the terms of the application and in the interest of proper 

planning. 

6) Any application for the approval of the reserved matter of landscaping shall be 

accompanied with full details of all boundary enclosures and any changes to 

ground levels (including bunds) that are required to achieve an acceptable living 

environment within the gardens of the dwellings on plots 3 to 6 (inclusive) hereby 

approved and a timetable for providing those enclosure and undertaking those 

works.  Subsequently, the approved enclosures shall be provided and the 

approved works shall be carried out in full accordance with the approved 

timetable. 

 

Reason:  In the interests of ensuring suitable living conditions for future 
occupiers. 

 

7) Prior to the occupation of each of the dwellings hereby approved, details shall 

have been submitted to the Local Planning Authority and approved in writing, 

which shall set out what measures will be taken to ensure that that dwelling 

incorporates sufficient sustainable construction techniques (such as water 

conservation and recycling, renewable energy production including the potential 

inclusion of solar thermal or solar photovoltaic installations, and energy 

efficiency) to achieve at least a 50% reduction in Dwelling Emission Rate 

compared to the Target Emission Rates as required under Part L1A of the 

Building Regulations 2013 (as amended).  All approved measures shall be 

installed prior to the first occupation of the dwelling and retained as such in 

perpetuity.  

 

Reason: In the interest of promoting energy efficiency and sustainable 

development.  
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8) The development shall be designed to achieve a water consumption rate of no 

more than 110 litres per person per day, and the dwellings (for each phase) shall 

not be occupied unless the notice for the dwelling of the potential consumption 

of water per person per day required by the Building Regulations 2015 (As 

amended) has been given to the Building Control Inspector (internal or external).  

 
Reason: In the interests of water conservation and sustainability. 

 
9) Prior to the occupation of any dwelling hereby approved, that dwelling shall be 

provided with at least one electric vehicle charging point in accordance with 

details that shall first have been submitted to and approved in writing by the Local 

Planning Authority.  All Electric Vehicle chargers provided must be to Mode 3 

standard (providing a minimum of 7kw) and SMART (enabling Wifi connection). 

Approved models are shown on the Office for Low Emission Vehicles 

Homecharge Scheme approved chargepoint model list: 

https://www.gov.uk/government/publications/electric-vehicle-homecharge-

scheme-approved-chargepoint-model-list.   

 
Reason: To encourage the use of electric vehicles, in the interests of climate 
change and reducing pollution. 

 

10) Prior to any works occurring above slab level in association with the construction 

of the dwelling on Plot 1 that is hereby approved, written details and samples of 

the materials to be used in the construction of the external surfaces of the 

building(s) hereby permitted shall have been submitted to and approved in 

writing by the local planning authority.  Subsequently, the development shall be 

constructed using the approved materials; 

 
Reason: To ensure a satisfactory appearance to the development. 

 
11) Prior to any works occurring above slab level in association with the construction 

of the dwelling on Plot 1 that is hereby approved, details of all boundary 

treatments within the part of site for which full planning permission is hereby 

granted shall have been submitted to and approved in writing by the local 

planning authority and the development shall be constructed and maintained in 

accordance with the approved details unless otherwise agreed in writing by the 

local planning authority. 

 
Reason: To ensure a satisfactory appearance to the development. 

 

12) Prior to any works occurring above slab level in association with the construction 

of the dwelling on Plot 1 that is hereby approved, details of all details of hard 

landscaping works and the species of plants and shrubs to be planted in respect 

of the part of site for which full planning permission is hereby granted shall have 
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been submitted to and approved in writing by the local planning authority and the 

development shall be carried out in accordance with the approved details before 

the first occupation of the permitted dwelling. 

The submitted details shall include a plant specification, implementation details, 
a maintenance schedule and a [5] year management plan. 

 
The new soft landscaping shall comprise predominantly of native or near-native 
species as appropriate. 
 
Reason: In the interests of landscape, visual impact and amenity of the area and 
to ensure a satisfactory appearance to the development. 

 
13) Upon completion of the soft landscaping works set out in condition 12, any trees 

or shrubs that are removed, dying, being severely damaged or becoming 

seriously diseased within ten years of planting shall be replaced with trees or 

shrubs of such size and species as may be agreed in writing with the Local 

Planning Authority, and within the next planting season, unless otherwise 

agreed. 

 

Reason: To ensure the retention and maintenance of strategic landscaping, in 

the interests of visual amenity. 

 

14) No development shall take place in any phase until a Construction Method 

Statement has been submitted to, and approved in writing by, the Local Planning 

Authority. The approved Statement shall be adhered to throughout the 

construction period. The Statement shall provide for: 

 

a) Routing of construction and delivery vehicles to and from the site, 
b) Parking and turning areas for construction and delivery vehicles and site 

personnel, 
c) Timing of deliveries, 
d) Provision of wheel washing facilities, and 
e) Temporary traffic management / signage.  
f) Loading and unloading of plant and materials  

 
Reason: In the interests of the amenities of the area and highway safety and 
convenience. 

 
15) Before the dwelling shown on Plot 1 on the plans hereby approved is first 

occupied, the proposed bathroom windows in the first floor north-west facing 

elevation of that dwelling shall be obscure glazed to not less that the equivalent 

of Pilkington Glass Privacy Level 3, and this window shall be incapable of being 

opened except for a high level fanlight opening of at least 1.7m above inside floor 

level and shall subsequently be maintained as such. 

 
Reason: To prevent overlooking of adjoining properties and to safeguard the 
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privacy of neighbouring occupiers. 
 

16) Any application submitted for the approval of reserved matters shall include 

details of areas for the parking and manoeuvring of vehicles in the development, 

in accordance with the Council’s adopted parking standards. The parking areas 

shall be provided in accordance with such details as approved prior to the 

occupation of each dwelling or building to which they relate, and shall be retained 

as such thereafter. 

 

Reason: To ensure a satisfactory parking arrangement and in the interests of 

highway safety. 

 

17) For the detailed element of the proposal, the area shown on the ‘Proposed Site 

Plan’ (23-1404 – 010 D) drawing as car parking space shall be kept available for 

such use at all times and no permanent development, whether permitted by the 

Town and Country Planning (General Permitted Development) (England) Order 

2015 (as amended) (or any order revoking or re-enacting that Order) or not, shall 

be carried out on the land so shown (other than the erection of a private garage 

or garages) or in such a position as to preclude vehicular access thereto; such 

land and access thereto shall be provided prior to the occupation of the 

dwelling(s) hereby permitted.  

 
Reason: Development without adequate provision for the parking or garaging of 
cars is likely to lead to car parking inconvenient to other road users. 

 
18) The approved details of the access shall be completed before the 

commencement of the use of the land or buildings hereby permitted and the sight 

lines maintained free of all obstruction to visibility above 0.9 metres thereafter; 

 
Reason: In the interests of road safety. 

 
19) No dwelling hereby approved shall be occupied until details of cycle storage for 

that dwelling has been submitted to and approved in writing by the local planning 

authority.  Subsequently, the approved facilities shall be provided before the first 

occupation of the dwelling served by that cycle storage and maintained 

thereafter. 

 
Reason: No such details have been submitted and in the interest of amenity. 

 
20) No construction work in connection with the development shall take place on any 

Sunday or Bank Holiday, nor on any other day except between the following 

times:  

 
Monday to Friday 0730 – 1900 hours, Saturdays 0730 – 1300 hours unless in 
association with an emergency or with the prior written approval of the Local 
Planning Authority.  
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Reason: In the interests of residential amenity. 

 
21) If during construction/demolition works evidence of potential contamination is 

encountered, works shall cease and the site fully assessed to enable an 
appropriate remediation plan to be developed. Works shall not re-commence 
until an appropriate remediation scheme has been submitted to, and approved 
in writing by, the Local Planning Authority and the remediation has been 
completed.  

 
Upon completion of the building works, this condition shall not be discharged until 
a closure report has been submitted to and approved in writing by the Local 
Planning Authority. The closure report shall include details of; 

 
a) Details of any sampling and remediation works conducted and quality 
assurance certificates to show that the works have been carried out in full in 
accordance with the approved methodology. 

 
b) Details of any post-remedial sampling and analysis to show the site has 
reached the required clean-up criteria shall be included in the closure report 
together with the necessary documentation detailing what waste materials have 
been removed from the site. 

 
c) If no contamination has been discovered during the build then evidence (e.g. 
photos or letters from site manager) to show that no contamination was 
discovered should be included. 

 
Reason: In the interests of protecting the health of future occupants from any 
below ground pollutants. 

 
22) The precautionary mitigation measures detailed within the Ecological Impact 

Assessment, Native Ecology, November 2023 will be implemented for each 

phase of the development.  

 
Where a need for additional badger mitigation measures is identified following 
the pre-works survey, all required surveys and mitigation will be implemented 
prior to the onset of relevant works, in accordance with wildlife legislation. A copy 
of the precautionary works method statement will be appended to the CEMP to 
be implemented under Condition X. Measures will be implemented and 
maintained for the duration of each phase of works as required. 

 
Reason: In the interests of biodiversity and protected species that may occupy 
the site. 

 
23) No development shall take place (including any ground works, site or vegetation 

clearance) until a construction environment management plan for biodiversity 
has been submitted to and approved in writing by the local planning authority. 
The CEMP (biodiversity) shall include the following:  

 
a) Purpose and objectives for proposed mitigation works during construction; 
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b) The identification of biodiversity protection zones and the use of protective 
fences, exclusion barriers and warning signs;  

c) Detailed design(s) and/or working method(s) necessary to achieve stated 
objectives  

d) Extent and location of proposed mitigation works shown on appropriate 
scale maps and plans, with reference to: pollution avoidance measures 
(noise, dust, lighting and run-off), protection of retained trees and 
hedgerows, and reference to precautionary measures for breeding birds, 
badger, reptiles and hedgehog as secured under Condition X;  

e) Timetable for implementation, demonstrating that mitigation works are 
aligned with the proposed phasing of construction;  

f) Persons responsible for implementing the mitigation works, including any 
times during construction when specialist ecologists need to be present on 
site to undertake / oversee works;  

g) Initial aftercare and reference to a long-term maintenance plan (where 
relevant); 

h) Disposal of any wastes for implementing work.  
 
The works shall be carried out in accordance with the approved details and shall 
be retained in that manner thereafter. 

 
Reason: In the interests of biodiversity and protected species that may occupy 
the site. 

 
24) No development in any particular phase shall commence until a Biodiversity Gain 

Plan has been submitted to, and agreed in writing by, the Local Planning 
Authority, to demonstrate how a 1% net gain in biodiversity will be achieved in 
accordance with NPPF 2023. The Plan shall align with the Biodiversity Net Gain 
Assessment: Design Stage, Native Ecology, May 2024 and will be supported by 
an updated metric calculation to include details of both on and offsite  habitats. 
The Plan will include evidence of an agreement with an offsite provider to provide 
the additional units required to achieve the 1% net gain. 

 
Reason: In the interests of biodiversity and protected species that may occupy 
the site. 

 
25) No development shall commence in any particular phase until a Biodiversity Net 

Gain Habitat Management and Monitoring Plan has been submitted to, and 
agreed in writing by, the Local Planning Authority, to demonstrate how a 1% net 
gain in biodiversity will be achieved in accordance with NPPF 2023. The Plan 
shall align with the Biodiversity Net Gain Assessment: Design Stage, Native 
Ecology, May 2024 and will be supported by an updated metric calculation.  

 
The HMMP will include the following:  

• A detailed planting specification to include the use of native species in soft 
landscaping and the avoidance of known non-native invasive species; 

• 30-year objectives; 

• Management responsibilities and maintenance schedules  
 

The HMMP shall also include details of the legal and funding mechanism(s) by 
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which the long-term implementation of the Plan will be secured by the developer 
and the management body(ies) responsible for its delivery with regard. The 
approved plan will be implemented in accordance with the approved details and 
thereafter maintained. 

 
Reason: In the interests of biodiversity and protected species that may occupy 
the site. 

 
26) Prior to development above slab level of any particular phase a Biodiversity 

Enhancement Plan illustrating details of how the development will offset 
biodiversity loss/enhance biodiversity will be submitted to, and approved in 
writing by, the local planning authority. Building-integrated boxes for bats and 
birds will be located at the appropriate height and aspect. Boxes for breeding 
birds will be targeted at S41 priority species / red/amber listed species likely to 
occur within the vicinity. All boxes included for wildlife will be 
Woodstone/woodcrete or similar to ensure durability. The approved measures 
will be implemented and retained thereafter. 

 
Reason: In the interests of biodiversity and protected species that may occupy 
the site. 

 
27) Prior to occupation of Plot 1, a lighting design plan for biodiversity will be 

submitted to and approved in writing by the local planning authority. The plan will 
be designed in accordance with the Bat Conservation Trust’s ‘Guidance Note 8: 
Bats and Artificial Lighting 08/23’ and will show how and where external lighting 
will be installed so that it can be clearly demonstrated that areas to be lit will not 
increase lighting impacts on retained vegetation or impact on areas of proposed 
landscaping and biodiversity enhancement. A Lux contour plan should 
incorporate any mitigation measures proposed to reduce impacts from external 
and internal lighting, including sensitive positioning / recessing of internal lighting, 
use of cowls, and/or tinted glazing treatments. All lighting shall be installed in 
accordance with the specifications and locations set out in the plan and be 
maintained thereafter. During occupation, no additional lighting will be installed 
without prior written agreement from the Local Planning Authority. 

 
Reason: In the interests of biodiversity and protected species that may occupy 
the site. 

 
28) Prior to the occupation of any of the dwellings on Plots 2-6, a lighting plan for 

biodiversity will be submitted to, and approved in writing by, the local planning 
authority. The plan will be designed in accordance with the Bat Conservation 
Trust’s ‘Guidance Note 8: Bats and Artificial Lighting 08/23’ and will show how 
and where external lighting will be installed. The Plan will detail the expected 
vertical and horizontal light spill in Lux levels, so that it can be clearly 
demonstrated that areas to be lit will not increase lighting impacts on retained 
vegetation relative to the current baseline, or impact on areas of proposed 
landscaping and biodiversity enhancement. The Lux contour plan should 
incorporate any mitigation measures proposed to reduce impacts from external 
and internal lighting, including sensitive positioning / recessing of internal lighting, 
use of cowls, and/or tinted glazing treatments. All lighting shall be installed in 

Page 43



Report to Planning Committee 26th November 2024  Item 2.2 
 

 

accordance with the specifications and locations set out in the plan and be 
maintained thereafter. During occupation, no additional lighting will be installed 
without prior written agreement from the Local Planning Authority. 

 
Reason: In the interests of biodiversity and protected species that may occupy 
the site. 

 
29) Prior to the occupation of any dwelling hereby approved, it shall have been fitted 

with the noise attenuation measures set out within the Noise Assessment for 
Planning report (Halsion, January 2024). 

 
Reason:  In the interests of ensuring suitable living conditions for future 
occupiers. 

 
 

Informatives 
 
1) It is important to note that planning permission does not convey any approval to 

carry out works on or affecting the public highway. 
 

2) With regard to the Public Right of Way situated to the South of the site, no 
furniture may be erected on or across Public Rights of Way without the express 
consent of the Highway Authority, There must be no disturbance of the surface 
of the right of way, or obstruction of its use, either during or following any 
approved development, Planning consent does not confer consent or a right to 
disturb or unofficially divert any Public Right of Way at any time without the 
express permission of the Highway Authority, and no trees or shrubs should be 
planted within 1.5 metres of the public right of way. 
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2.3  REFERENCE NO  24/502460/FULL 

PROPOSAL  
Section 73 - Application for Variation of Condition 5 (to allow change of the reduction in Dwelling 
Emission Rate from 50% to 25%) pursuant to 21/501143/FULL 

SITE LOCATION 
34 Key Street Sittingbourne Kent ME10 1YS    
RECOMMENDATION  
Delegate to the Head of Planning to grant planning permission subject to appropriate safeguarding 
conditions as set out in the report, with further delegation to the Head of Planning to negotiate the 
precise wording of conditions, including adding or amending such conditions as may be 
consequently necessary and appropriate. 
APPLICATION TYPE Section 73 - Application for Variation of Condition 

REASON FOR REFERRAL TO COMMITTEE 
Councillor Baldock referred the application to Committee  
CASE OFFICER Guy Martin 

WARD Borden And Grove 
Park Ward 

PARISH/TOWN COUNCIL 
Borden Parish Council 

APPLICANT Mr S Hafeez 
 
AGENT Blackburn Architects 
Limited 
 

DATE REGISTERED 
19.06.24 

TARGET DATE 
23.08.24 

BACKGROUND PAPERS AND INFORMATION:  
 
Documents referenced in report are as follows: - 
 
All drawings submitted: 
Part La Overview Report 
Plot 1 Compliance Report 
Plot 2 Compliance Report 
Plot 3 Compliance Report 
Plot 4 Compliance Report 
 
The full suite of documents submitted pursuant to the above application are available via the link 
below: - 
 
https://pa.midkent.gov.uk/online-
applications/applicationDetails.do?activeTab=documents&keyVal=SF295UTYKU100  
 

 
1. SITE LOCATION AND DESCRIPTION 

 
1.1  The site is located to the rear of 34 Key Street, Sittingbourne and was previously used 

as a tool hire shop comprising of a yard with outbuildings to the rear. 

1.2 The site is located within the built confines of Sittingbourne and to the east of the Key 

Street roundabout in a predominantly residential area. The site adjoins the Pine Lodge 

care home and is reached by an existing access off the A2. 

1.3 The site is now comprised of the partially built residential development as originally 

approved under ref. 20/500367/FULL and amended via ref. 21/501143/FULL as set out 

in the Planning History section below. 
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2. PLANNING HISTORY  

2.1 24/502378/FULL – Application under consideration for Section 73 - Application for Minor 
Material Amendment to approved plans condition 2 (to allow increase in the height of 
the building comprising plots 1, 2 and 3) pursuant to 21/501143/FULL. 

 
2.2 24/501304/SUB - Submission of details approved on 16.04.2024 to discharge condition 

7.1 - Contaminated Land Assessment and 7.2 - Remediation Method Statement, Subject 
to 20/500367/FULL. 

 
2.3 22/500723/FULL – Application withdrawn on 24.06.2024 for Section 73 - Application for 

removal of condition 5 (50% reduction in Dwelling Emission Rate) pursuant to 
21/501143/FULL for - Section 73 - Application for Minor Material Amendment to 
approved plans condition 2 (addition of dormer windows to units 2 and 3) pursuant to 
20/500367/FULL for -  Demolition of existing storage buildings and erection of 1 no. two 
bed and 3 no. one bed dwelling units with associated parking turning and amenity space 
as amended by drawings BA-2008-P-20  Revision A and BA-2008-P-40 Revision A. 

 
2.4 21/501143/FULL – Planning permission granted on 28.07.2021 for Section 73 - 

Application for Minor Material Amendment to approved plans condition 2 (addition of 
dormer windows to units 2 and 3) pursuant to 20/500367/FULL for -  Demolition of 
existing storage buildings and erection of 1 no. two bed and 3 no. one bed dwelling units 
with associated parking turning and amenity space as amended by drawings BA-2008-
P-20  Revision A and BA-2008-P-40 Revision A.  

 
2.5 20/500367/FULL – Planning permission granted on 26.05.2020 for Demolition of existing 

storage buildings and erection of 1no. two bed and 3no. one bed dwelling units with 
associated parking turning and amenity space as amended by drawings BDS-1624-P04 
Rev B, BDS-1624-P02 Rev B and BDS-1624-P03 Rev D. 

 
3. PROPOSED DEVELOPMENT 
 
3.1 This application seeks planning permission to vary condition 5 (to allow the change of 

the reduction in Dwelling Emission Rate from 50% to 25%) pursuant to approved 

application 21/501143/FULL. The previous approvals have granted planning permission 

for four dwellings on this site in two separate buildings. 

3.2 Condition 5 of 21/501143/FULL is worded as follows: 

The dwelling units hereby approved shall be constructed and tested to achieve the 

following measure: 

At least a 50% reduction in Dwelling Emission Rate compared to the Target Emission 

Rates as required under Part L1A of the Building Regulations 2013 (as amended); 

No development shall take place until details of the measures to be undertaken to   

secure compliance with this condition have been submitted to and approved in writing 

by the local planning authority. The development shall be carried out in accordance with 

the approved details. 

Reason: In the interest of promoting energy efficiency and sustainable development.  
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4. CONSULTATION 
 

4.1 One round of consultation has been undertaken, during which letters were sent to 
neighbouring occupiers and a notice was displayed at the application site. Full details of 
representations are available online. 
 

4.2 No representations were received from neighbours. 
 

4.3 Borden Parish Council did not respond. 
 

4.4 Cllr Mike Baldock (one of the Ward Councillors) requested that the application be 
reported to Planning Committee ‘as it goes against policy and Members might have 
objections.’ 

 
5.0 REPRESENTATIONS  

 
5.1      KCC Archaeology – Did not wish to comment on the application. 

5.2 KCC Minerals and Waste – The County Council has no land-won minerals or waste 
management capacity safeguarding objections or comments to make regarding this 
particular application. 

 
5.3      KCC Rights of Way – Had no comment to make. 
 
5.4      Natural England - No response received. 

5.5     SBC Climate Change Officer - No objection to the 25% reduction. 

5.6     SBC Design / Conservation – No comment. 

5.7      Mid-Kent Environmental Health - No objection. 

6.0      DEVELOPMENT PLAN POLICIES  
 
6.1  Bearing Fruits 2031: The Swale Borough Council Local Plan 2017  
  

 DM14 General development criteria 
        DM19 Sustainable Design and Construction 
 

7.0 ASSESSMENT 
 

7.1 This application is reported to the Committee because Councillor Baldock has called the 
item to Committee for the reasons set out in paragraph 4.4 above. Considering these 
comments and the scheme that has been submitted the Committee is recommended to 
consider the following points: 
 

• Principle of development 

• Sustainability / Energy 
 
Principle 

 
7.2 Section 38 (6) of the Planning and Compulsory Purchase Act 2004 sets out that the 

starting point for decision making is the development plan unless material considerations 
indicate otherwise. 
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7.3 The National Planning Policy Framework provides the national policy context for the 
proposed development and is a material consideration of considerable weight in the 
determination of the application. The NPPF states that any proposed development that 
accords with an up-to-date local plan should be approved without delay. At the heart of 
the NPPF is a presumption in favour of sustainable development and for decision-taking 
this means approving development that accords with the development plan. 

 
7.4 This application seeks a variation to condition 5 of the planning permission granted 

under ref. 21/501143/FULL. The relevant section of the Act (Section 73) that this 
application has been submitted under is very clear in that “On such an application the 
local planning authority shall consider only the question of the conditions subject to 
which planning permission should be granted”. As a result, the only consideration as 
part of this application is whether the variation, as set out in the proposal section above 
is acceptable. Therefore, the principle of developing dwellings on this site has been 
accepted and is not able to be considered further. 

 
 Sustainability / Energy 

7.5 Policy DM19 of the Swale Local Plan states that development proposals will include 

measures to address and adapt to climate change in accordance with national planning 

policy and, where appropriate, will incorporate amongst other matters: 

- Use of materials and construction techniques which increase energy efficiency 
and thermal performance, and reduce carbon emissions in new development over 
the long term unless considerations in respect of the conservation of heritage 
assets indicate otherwise; 
 

- Design of buildings which will be adaptable to change and reuse over the long 
term and which include features which enable energy efficient ways of living (e.g. 
adequate drying space, cycle storage, home working and good daylighting). 

 

7.6 The NPPF states that the planning system should support the transition to a low carbon 

future in a changing climate and should help to shape places in ways that contribute to 

radical reductions in greenhouse gas emissions. 

7.7 The Council also has a document entitled “Guidance for complying with the climate 

change planning condition to reduce operational carbon of new dwellings in Swale by 

50%”, and the Council’s declaration of a Climate and Ecological Emergency has been 

confirmed by a Planning Inspector (in regards to the appeal related to ref. 

18/503135/OUT – Land at Barton Hill Drive) as being a material planning consideration.  

However, the same Inspector also commented that the condition suggested by the 

Council in respect of that development (which was a staged approach requiring 

dwellings to be built with an increasing reduction in dwelling emissions dependant on 

when they were built, starting at 50%) not to be supported by local or national policies. 

This was effectively the same position that the Secretary of State took when considering 

the appeal related to ref. 17/505711/HYBRID – Land at Wises Lane, in saying that the 

50% condition was not supported by local or national policy.  The same local policy 

applies now and the NPPF which has been revised since this decision, does not set a 

target figure.  

7.8 In addition to the above, the matter of imposing the condition requiring a 50% reduction 

in dwelling emissions against the Building Regs was directly addressed by an Inspector 

in respect of an appeal related to a development at Land to the rear of 25-29 Station 

Street, Sittingbourne (ref. 21/503221/OUT). Here the Inspector stated: 
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 “The Council seeks at least a 50% reduction in dwelling emission rates compared to 

the Target Emission Rates required under the Building Regulations. This is a laudable 

response to climate change but the Framework is clear that any local requirements 

should reflect the Government’s policy for national technical standards. Such a 

condition therefore goes beyond national policy. Policy DM19 refers to sustainable 

design and construction in generic terms and so this specific requirement is not part of 

the development plan. As such, this stipulation is not justified.” 

7.9 In this case, construction work on the proposal has started with the development having 

been built up to the second-floor level. Due to wider concerns with the building not being 

built in accordance with the approved drawings, the Council have instructed the 

development to stop, whilst these matters are regularised. In terms of the reduction in 

dwelling emission rates, the applicant has advised that there is insufficient space to 

achieve a 50% reduction in emissions due to the design of the roof limiting the capacity 

for solar panels and that there is insufficient space on site for ground source heat pumps 

and that the cost would make the scheme unviable.   

7.10 The applicant advises that due to the tight plot arrangement, dwelling sizes and roof 

configuration that the applicant is unable to achieve a 50% reduction in the Dwelling 

Emission Rate and has provided evidence to show that a 25% reduction in the Dwelling 

Emission Rate can be met through an increased fabric performance and a sustainable 

heating, ventilation and air conditioning systems and also the use of PV panels. 

7.11 The applicant’s agent has confirmed that works started on site on the 20th February 2022 

which would require the developer to meet the 2013 Building Control regulations. 

7.12 Therefore, whilst it is noted that a 25% reduction in Dwelling Emission Rate compared 

to the Target Emission Rates as required under Part L1A of the Building Regulations 

2013 (as amended) would result in a reduction in the rate originally set out within 

Condition 5, it would still result in a reduction in emission rates above that set by 2013 

building control regulations.  

7.13 The key policy in the determination of this application is DM19, which does not set a 

target figure and refers to development proposals reducing carbon emissions over the 

long term.  Ultimately, the scheme would achieve this via the methods set out above 

and the adopted policy would outweigh the material consideration in terms of the 

Council’s Climate and Ecological Emergency. Due to the circumstances of the case the 

Council’s Climate Change Officer was consulted on the proposal and had no objections 

to the proposed variation to the condition. 

 Conclusion 

7.14 In view of the adopted policies and the way that this matter has been dealt with on 

various occasions by Planning Inspectors / Secretary of State, it is recommended that 

condition 5 be varied in accordance with the amendment being sought and planning 

permission is granted. As this is a S.73 application the other conditions imposed on 

21/501143/FULL are repeated below with the following updates.  

7.15 Firstly, the time limit condition is no longer necessary as the development has 

commenced. As a result, the condition which is the subject of this application, originally 

numbered 5 is now numbered 4 as below.  Further to this, the approved drawing 

condition (1 below) has been amended in line with the recommendation related to the 

application submitted under ref. 24/50278/FULL which also appears on this agenda.  In 

the event that separate application was refused and this application approved, then that 
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condition would be required to be altered back to that as originally imposed on 

21/501143/FULL. The same applies to the drawing number listed in what is now 

condition 2 below, which, if that separate application is refused would need to refer back 

to the original. Finally, condition 7 below related to contamination has been altered to 

reflect the details which have subsequently been submitted and approved. 

 CONDITIONS  
 

(1) The development hereby permitted shall not be carried out otherwise than in 

complete accordance with drawings BA-2008-P02, BA-2008-P20 Revision B & BA-

2008-P40 Revision B.  

 

(2) The facing materials used on the development hereby approved shall accord with 

the specification set out on approved drawing BA-2008-P20 Revision B. 

Reason: In the interests of the amenities of the area. 

(3) Notwithstanding the approved drawings the rooflights to Units 2 and 3 shall have a 

cill height of at least 1.7m above finished floor level.  

Reason: In the interests of residential amenity.  

(4) The dwelling units hereby approved shall be constructed to achieve at least a 25% 

reduction in Dwelling Emission Rate compared to the Target Emission Rates as 

required under Part L1A of the Building Regulations 2013 (as amended) as set out 

within the details submitted. 

Reason: In the interest of promoting energy efficiency and sustainable development.  

(5) The development shall be designed to achieve a water consumption rate of no more 

than 110 litres per person per day, and the dwelling units shall not be occupied 

unless the notice for that dwelling unit of the potential consumption of water per 

person per day required by the Building Regulations has been given to the Building 

Control Inspector. 

Reason: In the interests of water conservation and sustainability.  

(6) Prior to first occupation of any dwelling unit hereby approved, at least one electric 

vehicle charging point shall be installed and made ready for use close to the parking 

areas within the site as shown on drawing BA-2008-P02 for use of residents of the 

dwelling units hereby approved. 

Reason: In the interests of promoting sustainable development.  

(7) The development hereby permitted shall deal with the risks associated with 

contamination as set out within the remediation method strategy as submitted and 

approved under ref. 24/501304/SUB.  

A Closure Report shall be submitted upon completion of the remediation works. The 

closure report shall include full verification details. This should include details of any 

post remediation sampling and analysis, together with documentation certifying 

quantities and source/destination of any material brought onto or taken from the site. 

Any material brought onto the site shall be certified clean.  

Any changes to these components will require the written consent of the Local 

Planning Authority. The scheme shall thereafter be implemented as approved. 
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Reason: To ensure any land contamination is adequately dealt with.  

(8) The areas shown on drawing BA-2008-P02 for car parking and cycle storage space 

shall made available prior to first occupation of any dwelling unit hereby approved, 

and these facilities shall be kept available for such use at all times. No permanent 

development, whether permitted by The Town and Country Planning (General 

Permitted Development) (England) Order 2015 (as amended) (or any order revoking 

or re-enacting that Order) or not, shall be carried out on the land so shown or in such 

a position as to preclude vehicular access to the car parking spaces referred to 

above. 

Reason: Development without adequate provision for the parking or garaging of cars 

is likely to lead to car parking inconvenient to other road users. 

(9) Upon completion, no further alterations or extension of the approved dwelling units, 

whether permitted by Classes A, B, C or D of Part 1 of Schedule 2 to The Town and 

Country Planning (General Permitted Development) (England) Order 2015 (as 

amended) (or any order revoking and re-enacting that Order) or not, shall be carried 

out. 

Reason: In the interests of the amenities of the area. 

The Council’s approach to the application 
 

In accordance with paragraph 38 of the National Planning Policy Framework (NPPF), 
2023 the Council takes a positive and proactive approach to development proposals 
focused on solutions. We work with applicants/agents in a positive and creative way 
by offering a pre-application advice service, where possible, suggesting solutions to 
secure a successful outcome and as appropriate, updating applicants / agents of any 
issues that may arise in the processing of their application. 

 
The application was considered by the Planning Committee where the applicant/agent 
had the opportunity to speak to the Committee and promote the application. 
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2.4  REFERENCE NO  24/502378/FULL 

PROPOSAL  
Section 73 - Application for Minor Material Amendment to approved plans condition 2 (to allow 
increase in the height of the building comprising plots 1, 2 and 3) pursuant to 21/501143/FULL 

SITE LOCATION 
34 Key Street Sittingbourne Kent ME10 1YS    
RECOMMENDATION  
Delegate to the Head of Planning to grant planning permission subject to appropriate safeguarding 
conditions as set out in the report, with further delegation to the Head of Planning to negotiate the 
precise wording of conditions, including adding or amending such conditions as may be 
consequently necessary and appropriate. 
APPLICATION TYPE Section 73 - Minor Material Amendment 

REASON FOR REFERRAL TO COMMITTEE 
Councillor Baldock referred the application to Committee  
CASE OFFICER Guy Martin 

WARD Borden And Grove 
Park Ward 

PARISH/TOWN COUNCIL 
Borden Parish Council 

APPLICANT Mr S Hafeez 
 
AGENT Blackburn Architects 
Limited 
 

DATE REGISTERED 
14.06.24 

TARGET DATE 
23.08.24 

BACKGROUND PAPERS AND INFORMATION:  
 
Documents referenced in report are as follows: - 
 
All drawings submitted: 
BA-2008-P-02 Proposed Site Location Plan (uploaded 03.03.21) 
BA-2008-P01 Existing and Proposed Block Plan (uploaded 03.03.21) 
BDS-1624-PO2A Existing Plans and Elevations (uploaded 03.02.20)  
BA-2008-P-20B Proposed Plans and Elevations (uploaded 13.06.24) 
BA-2008-P-40-B Typical Sections (uploaded 13.06.24) 
TRK01-(01)-A Vehicle Path Analysis 1 of 2 (uploaded 03.02.20) 
TRK01-(02)-A Vehicle Path Analysis 1 of 2 (uploaded 03.02.20) 
 
The full suite of documents submitted pursuant to the above application are available via the link 
below: - 
 
https://pa.midkent.gov.uk/online-
applications/applicationDetails.do?activeTab=documents&keyVal=SEPIY4TYK2K00 
 

 
1. SITE LOCATION AND DESCRIPTION 
 
1.1  The site is located to the rear of 34 Key Street, Sittingbourne and was previously used 

as a tool hire shop comprising of a yard with outbuildings to the rear. 

1.2 The site is located within the built confines of Sittingbourne and to the east of the Key 

Street roundabout within a predominantly residential area. The site adjoins the Pine 

Lodge care home and is reached by an existing access off of the A2. Residential 

dwellings lie to the south of the application site. 
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1.3 The site is now comprised of the partially built residential development as originally 

approved under ref. 20/500367/FULL and amended via ref. 21/501143/FULL as set out 

in the Planning History section below. 

2. PLANNING HISTORY  
 

2.1 24/502460/FULL – Application under consideration for Section 73 - Application for 
Variation of Condition 5 (to allow change of the reduction in Dwelling Emission Rate from 
50% to 25%) pursuant to 21/501143/FULL. 

 
2.2 24/501304/SUB - Submission of details approved on 16.04.2024 to discharge condition 

7.1 - Contaminated Land Assessment and 7.2 - Remediation Method Statement, Subject 
to 20/500367/FULL. 

 
2.3 22/500723/FULL – Application withdrawn on 24.06.2024 for Section 73 - Application for 

removal of condition 5 (50% reduction in Dwelling Emission Rate) pursuant to 
21/501143/FULL for - Section 73 - Application for Minor Material Amendment to 
approved plans condition 2 (addition of dormer windows to units 2 and 3) pursuant to 
20/500367/FULL for -  Demolition of existing storage buildings and erection of 1 no. two 
bed and 3 no. one bed dwelling units with associated parking turning and amenity space 
as amended by drawings BA-2008-P-20  Revision A and BA-2008-P-40 Revision A. 

 
2.4 21/501143/FULL – Planning permission granted on 28.07.2021 for Section 73 - 

Application for Minor Material Amendment to approved plans condition 2 (addition of 
dormer windows to units 2 and 3) pursuant to 20/500367/FULL for -  Demolition of 
existing storage buildings and erection of 1 no. two bed and 3 no. one bed dwelling units 
with associated parking turning and amenity space as amended by drawings BA-2008-
P-20  Revision A and BA-2008-P-40 Revision A.  

 
2.5 20/500367/FULL – Planning permission granted on 26.05.2020 for Demolition of existing 

storage buildings and erection of 1no. two bed and 3no. one bed dwelling units with 
associated parking turning and amenity space as amended by drawings BDS-1624-P04 
Rev B, BDS-1624-P02 Rev B and BDS-1624-P03 Rev D. 

 
3. PROPOSED DEVELOPMENT 

 
3.1 This application seeks planning permission to vary condition 2 (approved drawings) 

pursuant to approved application 21/501143/FULL. The previous approvals have 

granted planning permission for four dwellings on this site in two separate buildings.  

3.2 This application is a consequence of an enforcement case where it was identified that 

the two-storey building had not been constructed as per the approved details. As a 

result, set out below are the ‘as approved’ building heights under 21/501143/FULL and 

those now to be considered as part of this application. 

Application 21/501143/FULL (m)   As built Height (m) 

Plot 1 roof height   5.9     6.2 

Plot 1 Eaves Height   4.3     5.0 

Plot 2 and 3 roof height   5.7     6.1 

Plot 2 and 3 eaves height  3.2     4.0 
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4. CONSULTATION 
 

4.1 One round of consultation has been undertaken, during which letters were sent to 
neighbouring occupiers and a notice was displayed at the application site. Full details of 
representations are available online. 
 

4.2 One objection was received from a neighbouring occupier on the following grounds: 

 

4.3 Borden Parish Council did not respond. 
 
4.4  Cllr Mike Baldock (one of the Ward Councillors) requested that the application be 

reported to Planning Committee due to the deviations in height from those approved.
  

5.0    REPRESENTATIONS  
 
5.1    KCC Archaeology - No comment. 

5.2 KCC Minerals and Waste – The County Council has no land-won minerals or waste 
management capacity safeguarding objections or comments to make regarding this 
proposal. 

 
5.3 KCC Rights of Way - No comments received. 

5.4 Natural England - No comments received. 

5.5 SBC Climate Change Officer - No comment to make. 

5.6 Mid-Kent Environmental Health - No objection. 

6.0     DEVELOPMENT PLAN POLICIES  
 

6.1 Bearing Fruits 2031: The Swale Borough Council Local Plan 2017  
 
ST3  Swale settlement strategy  
CP4  Requiring good design  
DM14 General development criteria 
DM16  Alterations and extensions   

 
7.0 ASSESSMENT 
 
7.1 This application is reported to the Committee at the request of Councillor Baldock due 

to the deviations in height from those previously approved. Considering these comments 

Comment Report reference/  
- The bungalow should be clad as per 

the approved details to improve the 
efficiency of the property; 

See paragraph 7.10 
 
 
 
 

- Concerned that through the removal 
of the wall of the original building 
that it has left a wall unstable and 
unsafe. 

See paragraph 7.22 

- The correct neighbour consultation 
has not been carried out. 

See paragraph 7.21 
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and the scheme that has been submitted the Committee is recommended to consider 
the following points: 

 

• Principle of development 

• Character and Appearance 

• Living Conditions 
 

Principle 
 
7.2 Section 38 (6) of the Planning and Compulsory Purchase Act 2004 sets out that the 

starting point for decision making is the development plan unless material considerations 
indicate otherwise. 

 
7.3 The National Planning Policy Framework provides the national policy context for the 

proposed development and is a material consideration of considerable weight in the 
determination of the application. The NPPF states that any proposed development that 
accords with an up-to-date local plan should be approved without delay. At the heart of 
the NPPF is a presumption in favour of sustainable development and for decision-taking 
this means approving development that accords with the development plan. 

 
7.4 This application seeks a variation to condition 2 (approved drawings) of the planning 

permission granted under ref. 21/501143/FULL. This application has been submitted 
under Section 73 of the Town and Country Planning Act 1990 which allows for conditions 
to be varied, including the condition that specifies the plans which the development 
should be undertaken in accordance with.  Although not appearing in current legislation 
or guidance, when made in respect of such a condition, this type of application is 
sometimes referred to as a Minor Material Amendment.  Planning Practice Guidance 
sets out that “there is no statutory limit on the degree of change permissible to conditions 
under s73, but the change must only relate to conditions and not to the operative part of 
the permission.”  This is supported by the guidance setting out that the only limits on the 
use of this approach are that it cannot amend the time limit for commencing development 
and cannot amend the description of the development.  In this case, noting that the 
amendments relate to the scale and fenestration of one of the approved buildings only, 
it is considered that the scope of the changes sit comfortably within the scope of an 
application of this type. 

 
7.5 The relevant section of the Act (Section 73) that this application has been submitted 

under is very clear in that “On such an application the local planning authority shall 
consider only the question of the conditions subject to which planning permission should 
be granted.” As a result, the only consideration as part of this application is whether the 
variations, as set out in the proposal section above are acceptable. Therefore, the 
principle of developing dwellings on this site has been accepted and is not able to be 
considered further. 

 
Character and Appearance 

 

7.6 The National Planning Policy Framework attaches great importance to the design of the 

built environment and that design should contribute positively to making places better 

for people. The Local Plan reinforces this requirement. 

7.7 Policy CP4 of the Swale Local Plan 2017 requires development proposals to be of high-

quality design and to be in keeping with the character of the area. It states that particular 

regard should be paid to the scale, height, materials, detailing, mass, bulk, articulation 

and site coverage of any future proposals.  
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7.8 The alterations to the height of the roof and the eaves height would incorporate an 

appropriate design. The building is set to the rear of existing built form fronting Key Street 

(the A2) and to the rear of existing residential properties in Cherryfields. As such, the 

amendments would be hidden from many public vantage points.  From those places 

where the development would be viewed, it would not appear to be of scale or form that 

would be inappropriate in the context of the surrounding area.  Albeit taller, the overall 

form of the building and its roof, comprising of pitched roofs, rooflights and a discreetly 

positioned dormer, would remain similar and, as such, it is considered that the 

development would remain acceptable in terms of the proportions and form of the 

development.  

7.9 In respect to the fenestration, the proposed amendments do not change the location of 

the windows and doors, however, through raising the eaves height the proposal results 

in an increase in the height of the first-floor windows.  In comparison to the extant 

permission at the site, the appearance of the development would not change to a degree 

that the development would now be in conflict with the policies of the development plan.  

7.10 The materials will remain unchanged. In respect to the point made by a neighbouring 

occupier relating to the cladding on the bungalow, the application and drawings show 

that this building will be clad in black weatherboarding. It is important to note that no 

amendments to this building are proposed. Works on site have currently stopped until 

the current application is determined however once works start the applicant will be able 

to proceed with works to, amongst other matters, clad the rear of this building. 

7.11 On the basis of the above the development would ensure that the character and 

appearance of the area is preserved meeting the requirements of policy CP4 of the 

Swale Local Plan. 

Living Conditions 

7.12 Policy DM14 states that any new proposed developments should not cause significant 

harm to the amenities of surrounding uses or areas and due consideration should be 

given to the impact of the proposed development upon neighbouring properties. Any 

new proposed schemes should not result in significant overshadowing through a loss 

of daylight or sunlight, give rise to an unreasonable loss of privacy, or result in an 

unreasonable loss of outlook or in excessive noise or odour pollution. Policy DM 16 

also requires that alterations or extensions to existing buildings protect residential 

amenity. 

7.13 In terms of the surrounding uses, the building subject to this application lies immediately 

adjacent to the Pine Lodge Care Home which abuts the site to the west and nos. 48, 50 

and 52 Cherryfields to the south. To the east / north east of the site lie a terrace of 

properties (nos 34-50) fronting Key Street.  

7.14 There are no windows on the southern facing elevation of the property and roof lights 

along the western elevation of the building. Due to the increase in eaves and roof heights 

the roof lights are raised above their previous level ensuring that they would not provide 

any more harm in terms of overlooking of the adjacent nursing home compared to the 

scheme already approved. 
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7.15 The western wall of the proposed building lies adjacent to the boundary with Pine Lodge 

Care Home. This adjacent property incorporates a first-floor window located adjacent to 

the proposed development. There are no records to confirm the use of this room 

however the proposal would not fail the two tests for light ensuring that the room would 

not result in an unacceptable loss of light. It is not considered that the proposal would 

result in a harmful additional loss of outlook above that previously granted. 

7.16 To the south, the rear boundaries of nos. 50 and 52 Cherryfields abut the building in 

question, however, whilst the proposal would result in a larger flank wall lying adjacent 

to their rear boundaries, the increase in height would be by a limited amount compared 

to what has already been approved and the proposal would lie predominately to the rear 

of detached garages which serve these residential properties in Cherryfields. 

7.17 Therefore, in respect to the properties to the rear of the site within Cherryfields, whilst 

the amendment results in a higher building, as it is sited adjacent to exiting outbuildings 

located to the rear of the neighbouring properties the proposal would not give rise to 

additional harmful impacts to an extent that would be unacceptable.  

7.18 In terms of the terrace of properties fronting Key Street to the east / north east, it is 

considered that due to the separation distance between the building and these 

properties that the increase in height would not give rise to any harm to the living 

conditions of the occupants of these properties. 

7.19 In reviewing the proposal it is not considered that it would have an adverse impact upon 

the amenities of the proposed bungalow on site due to the limited increase in height. 

7.20 In consequence it is not considered that the proposal would have an adverse impact 

upon the living conditions of neighbouring occupiers meeting the requirements of policy 

DM14 of the Local Plan. 

Other Matters 

7.21 In respect to the remaining points raised by the neighbouring occupant, surrounding 

properties were consulted and a site notice was displayed adjacent to the site ensuring 

that the Council’s statutory publicity requirements were complied with. 

7.22 The potential impact of stability of a wall is a building control matter outside of the control 

of the planning process. 

Conclusion 

7.23 On the basis of the above assessment, it is recommended that planning permission is 

granted and condition 2 of 21/501143/FULL be varied to incorporate the amendments 

as submitted under this current application.  

7.24 As this is a S.73 application, the other conditions imposed on 21/501143/FULL have 

been repeated below with the following updates. Firstly, the time limit condition is no 

longer necessary as the development has commenced.  As a result, what was condition 

2 on 21/501143/FULL becomes condition 1 as below with the necessary drawing 

numbers updated. In addition to this, a separate application appearing on this agenda, 

submitted under ref. 24/502460/FULL seeks to amend the energy efficiency condition. 

As this has been recommended for approval this has also been amended as below (see 

condition 4).  However, in the event of that separate application being refused and this 

application approved, then this condition would be required to be altered back to that as 

originally imposed on 21/501143/FULL. Finally, condition 7 below related to 
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contamination has been altered to reflect the details which have subsequently been 

submitted and approved. 

 CONDITIONS 
 

(1) The development hereby permitted shall not be carried out otherwise than in complete 

accordance with drawings BA-2008-P02, BA-2008-P20 Revision B & BA-2008-P40 

Revision B.  

Reason: In the interests of residential amenity.  

(2) The facing materials used on the development hereby approved shall accord with the 

specification set out on approved drawing BA-2008-P20 Revision B. 

Reason: In the interests of the amenities of the area. 

(3) Notwithstanding the approved drawings the rooflights to Units 2 and 3 shall have a cill 

height of at least 1.7m above finished floor level.  

Reason: In the interests of residential amenity.  

(4) The dwelling units hereby approved shall be constructed and tested to achieve at least 

a 25% reduction in Dwelling Emission Rate compared to the Target Emission Rates 

as required under Part L1A of the Building Regulations 2013 as set out within the 

details submitted for permission ref: 24/502460/FULL. 

Reason: In the interest of promoting energy efficiency and sustainable development.  

(5) The development shall be designed to achieve a water consumption rate of no more 

than 110 litres per person per day, and the dwelling units shall not be occupied unless 

the notice for that dwelling unit of the potential consumption of water per person per 

day required by the Building Regulations has been given to the Building Control 

Inspector. 

Reason: In the interests of water conservation and sustainability.  

(6) Prior to first occupation of any dwelling unit hereby approved, at least one electric 

vehicle charging point shall be installed and made ready for use close to the parking 

areas within the site as shown on drawing BA-2008-P02 for use of residents of the 

dwelling units hereby approved.  

Reason: In the interests of promoting sustainable development.   

(7) The development hereby permitted shall deal with the risks associated with 

contamination as set out within the remediation method strategy as submitted and 

approved under ref: 24/501304/SUB.  

(i) A Closure Report shall be submitted upon completion of the remediation works. The 

closure report shall include full verification details. This should include details of any 

post remediation sampling and analysis, together with documentation certifying 

quantities and source/destination of any material brought onto or taken from the site. 

Any material brought onto the site shall be certified clean.  

Any changes to these components will require the written consent of the Local 

Planning Authority. The scheme shall thereafter be implemented as approved. 

Reason: To ensure any land contamination is adequately dealt with.  
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(8) The areas shown on drawing BA-2008-P02 for car parking and cycle storage space 

shall made available prior to first occupation of any dwelling unit hereby approved, and 

these facilities shall be kept available for such use at all times. No permanent 

development, whether permitted by The Town and Country Planning (General 

Permitted Development) (England) Order 2015 (as amended) (or any order revoking 

or re-enacting that Order) or not, shall be carried out on the land so shown or in such 

a position as to preclude vehicular access to the car parking spaces referred to above. 

Reason: Development without adequate provision for the parking or garaging of cars 

is likely to lead to car parking inconvenient to other road users. 

(9) Upon completion, no further alterations or extension of the approved dwelling units, 

whether permitted by Classes A, B, C or D of Part 1 of Schedule 2 to The Town and 

Country Planning (General Permitted Development) (England) Order 2015 (as 

amended) (or any order revoking and re-enacting that Order) or not, shall be carried 

out. 

Reason: In the interests of the amenities of the area. 

The Council’s approach to the application 
 

In accordance with paragraph 38 of the National Planning Policy Framework (NPPF), 
2023 the Council takes a positive and proactive approach to development proposals 
focused on solutions. We work with applicants/agents in a positive and creative way 
by offering a pre-application advice service, where possible, suggesting solutions to 
secure a successful outcome and as appropriate, updating applicants / agents of any 
issues that may arise in the processing of their application. 

 
The application was considered by the Planning Committee where the applicant/agent 
had the opportunity to speak to the Committee and promote the application. 
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PLANNING COMMITTEE – 26 November 2024 PART 5 
 
Report of the Head of Planning 
 
PART 5 
 
Decisions by County Council and Secretary of State, reported for information 
  
 

• Item 5.1 – 8 Edyngham Close, Sittingbourne 
 
APPEAL DISMISSED 
 
DELEGATED REFUSAL 

 
Observations 
 
The application related to a new boundary wall and the Inspector identified that the main 
issue was the effect of the development on the character and appearance of the area.  
The Inspector found that enclosing the open space to the side of the appeal property 
would create a substantial feature that would be clearly visible in views from the public 
realm in a highly prominent location.  The Inspector found that enclosing the open space 
to the side of the dwelling would be out of keeping with the character and appearance 
of the area and, as such, the development would be visually harmful as it would erode 
the distinctive qualities of the locality.  Other examples within the area were not found to 
justify the impact of this development and other matters raised by the appellant were not 
found to outweigh conflict with the development plan that exists as a result of the 
identified harm. 

 

• Item 5.2 – 73-75 High Street, Queenborough 
 

APPEAL DISMISSED 
 
DELEGATED REFUSAL 

 
Observations 

 
The application related to the change of use of the building to form two flats with the 
physical works involved including the raising of the roof, the provision of balconies and 
the formation of a roof terrace with an enclosed staircase.  The Inspector identified that 
the main issue was the effect of the proposal on the living conditions of the occupiers of 
two neighbouring properties.  Due to the height of the works to the rear of the building 
and the proximity to the neighbouring property of 77 High Street, the Inspector found 
that the extension would have an overbearing effect that would dominate the outlook of 
the residents of that property.  Moreover, it was found that the size and elevation of the 
proposed roof terrace would enable direct overlooking of 69 and 77 High Street to an 
unacceptable degree.  Whilst it was found that the impact on the sunlight received within 
the neighbouring properties would not be unacceptable, the impact on the occupiers of  
69 High Street was otherwise acceptable and the provision of privacy screens would 
prevent unacceptable overlooking from some potential vantage points, the impact on 
privacy and the outlook of the occupiers of 77 High Street was unacceptable and 
contrary to policies DM14 and DM 16 of the Local Plan.  The harm caused was found to 
clearly and demonstrably outweigh the benefits arising from the proposal which included 
the benefit of boosting Housing Land Supply, the potential benefit to the character and 
the limited economic benefits of the proposal. 
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• Item 5.3 – Land Rear of 17 Station Street, Sittingbourne 
 
APPEAL DISMISSED 
 
DELEGATED REFUSAL 

 
Observations 
 
The application related to the erection of a building consisting of four flats, each with one 
bedroom.  The Inspector identified that the main issues were the effect of the proposal 
on the living conditions of the existing neighbouring occupiers and the future occupiers 
of the development and the impact on the Swale Special Protection Area.  It was found 
that the development would diminish the enjoyment of the adjacent residential living 
environment due to the overshadowing caused by the proposed development.  It was 
also found that there would be unacceptable inter-visibility between existing 
neighbouring residents and future occupiers of the development, to the detriment of the 
living conditions of all.  The proposal was therefore found to conflict with Local Plan 
policies DM14 and CP4.  The impact on the Swale Special Protection Area was not 
considered further due to the overriding harm that was identified in relation to living 
conditions.  The harm caused was found to clearly and demonstrably outweigh the 
benefits arising from the proposal which included the benefit of boosting Housing Land 
Supply and limited economic benefits during construction. 

 

• Item 5.4 – Land Rear of 98A Sockless Road, Minster 
 
APPEAL DISMISSED 
 
DELEGATED REFUSAL 

 
Observations 

 
Outline planning permission with all matters reserved except for access was sought for 
the erection of 6 dwellings.  The Inspector found that the main issues were the impact 
on the Swale Special Protection Area and the effect on the character and appearance 
of the area.  The impact of the proposal on the character and appearance of the area 
was found to be acceptable and the housing supply benefit was found to weigh in favour 
of the proposal.  However, as suitable mitigation to off-set the impact of the development 
on the Special Protection Area was not secured, the Inspector found that the proposed 
development could result in harm to the integrity of the Special Protection Area and 
would conflict with the Habitats Regulations, policies ST1, DM14 and DM28 of the Local 
Plan and the NPPF.   

 

• Item 5.5 – 102 Athelstan Road, Faversham 
 
APPEAL ALLOWED 
 
DELEGATED REFUSAL 

 
Observations 
 
The application sought permission for a single storey rear extension to a dwelling and 
was refused on the grounds of the impact of the development on the daylight and outlook 

Page 66



Report to Planning Committee – 26 November 2024 PART 5 

 

of the neighbouring property of 104 Athelstan Road.  Whilst it was noted that there was 
‘limited’ conflict with the Council’s Designing an Extension – A Guide for Householders 
Supplementary Planning Guidance, the Inspector concluded that the proposed 
extension would not cause significant harm to living conditions for neighbouring 
residents.  The Inspector referred to the modest eaves height, the pitched roof design 
and the inset from the boundary of the extension as well as the screening at the 
boundary and the orientation of the dwellings in reaching the opinion that the 
development would not cause an unacceptable loss of daylight or sunlight and not be 
visually dominant or intrusive. 
 

• Item 5.6 – Faversham War Memorial 
 
APPEALS DISMISSED 
 
APPLICATIONS FOR PLANNING PERMISSION AND LISTED BUILDING CONSENT 
NOT DETERMINED 

 
Observations 
  
The proposal was to dismantle the Faversham War memorial and re-erect it in the centre 
of the Memorial Garden, with other works involving interpretation boards, raised beds, 
an access path, the removal of an iron railing fence and the repair and re-laying of 
existing paving.  Following a non-determination appeal being submitted and the 
Planning Committee setting out that the applications would have been refused, the 
Inspector proceeded on the basis that the main issues were whether the development 
preserves the listed building, its setting and any features of special architectural and 
historic interest that it possesses, and whether it preserves or enhances the character 
or appearance of the Conservation Area.  The Inspector found that the war memorial 
would no longer be listed if moved and that the proposal would cause a total loss of the 
heritage asset at its existing site.  The Inspector took the view that relocating the 
monument would make it the focus of the garden which would give it a grandiose setting 
which would be at odds with the modest and understated design and scale of the 
monument. It would have the appearance of architectural salvage or a relic, 
disconnected from its original location. Due to its location at the back of the Memorial  
Gardens, it would be less prominent in the street scene and less visible to passersby.  
In terms of the Conservation Area, the works would result in the loss of the focal point 
on the site and the erosion of the visual connection with the Cottage Hospital and the 
wider street scene. The positive contribution made by the war memorial to the street 
scene and distinctive character of the Conservation Area would thereby be lost.  
Moreover, the scale of the memorial and its new setting were found to detract  
from the character of the Conservation Area.  Public benefits of the proposal were 
considered but not found to be sufficiently substantial to outweigh the harm caused. 
 

• Item 5.7 – Orchard View, Easting Road, Eastling 
 
APPEAL DISMISSED 
 
DELEGATED REFUSAL 

 
Observations 
 
Permission was sought for the siting of two mobile shepherd’s huts to be used as holiday 
lets with other works including the planting of a wild meadow.  The main issues assessed 
by the Inspector were the impact on character and appearance, including the application 
of policies of relevance to the AONB (now National Landscape), and the impact on the 
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provision of best and most versatile agricultural land.  It was found that the development 
in this location had not been justified and that the development would urbanise this 
undeveloped land, introducing an uncharacteristic use and associated built form into the 
prevailing farmed rural landscape.  It was stated that the development would be 
inappropriate and intrusive in this countryside location, visually jarring with the open and 
green characteristics of the area and inharmonious with the natural beauty of the AONB.  
Moreover, in the absence of evidence that less valuable land was not available for the 
development, it was found that the loss of agricultural land would be contrary to Local 
Plan policy DM31.  Rural economy and tourism benefits were considered by the 
Inspector but found to be significantly outweighed by the identified harm. 
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